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1836,in that the ofmaker a noterepealed provided promissory
indorsed before as well as after suitin a thebymaturity might,
indorsee, set off all demands to be set off which he ac­proper

the he thequired before received notice ofagainst indorse­payee
ment. It was held that the statute did not to notesapply payable
to bearer and and that in a suitassigned by delivery, brought by
the as bearer the maker could offset such demandsassignee only

Hall,as were due to him from the Matthews v. 1plaintiff. Vt.
316; Kendall, so,Parker v. 3 540.Vt. And under a similar stat­
ute, Crenshaw,it was held in v. 2Alabama. Robinson Stew. &

;P. Toulmin, 35;276­ v. 3 & v.Stocking Stew. RobertsonP. Breed­
love, 541.7 Por.

In several states the set-off in isquestion authorizedexpressly
statute, enacted in some instances after aby ofshortly judgment

the ;courts Rockwell,it. v.against 11 Wend. 504­ 2Driggs N. Y.
454, 18,Rev. Wallace,Stats. s. 9; 559;sub. Oldham 4 Ark.v.

71; Lamb,Robinson v. 13Swigart, 180;Ark. v. 3 Ind.Sample
Irwin,Root v. 147;18 ;Ill. Paston 28v. Mo. 330­Bussmeyer,

v. Gibson, 277, ;Brabston Bremond,9 How. 278­ McMahan v. 16
331;Tex. Johnson, 622;v.Goodson 135 Tex. Meyer’s Dig.

162, 106;s. 549;Nixon v. English, 3 M’Cord v. 2Perry Mays,
354;Bail. 2v. 547.McAlpin Wingard, Rich.

overruled.Exceptions

StanleyJ.,Smith, sit;did not Allen, JJ.,and dissented:
the others concurred.

GRAFTON.

Plymouth.Wooster v.

action,In an St.,given 69,statute traveller,c. s. toby (Gen. a1) against
a town for an caused ininjury a defect aby a ofhighway, trialright by

is not secured to thejury defendant the constitution.by
231,Laws,Under 10,Gen. c. s. such a case be committed tomay one or

more referees without the defendant’s consent.

St.,Case, 69, 1,on c.Gen. s. for an to ainjury happening
traveller, 3, 1876,March ofreason a defect in aby highway. The
action was term,entered theat November 1876. After one jury

term,trial 1877,at the and another at theMay term,November
1878, both to thejuries movedfailing plaintiff thatagree, the

referees,case be committed to one or more and the defendants
The amount inobjected. $100.exceedscontroversy
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Barnard, Mitchelland Bingham,BarnardFling,L. W. $ Sf
Batchellor, for tbe plaintiff.

Adams, Bryant, forB.Jewell, and N.BurleighBurrows <f*
the defendants.

the. . without. with orDoe, —“The court may,C. J.
them, commit to one or moreof or either oftheconsent parties

the ofor in or determinationcause at law anyreferees equity,any
not,court, arein said wherein thefact partiesof pendingquestion

L., 231,o.a trial G. s. 10.entitled to byof jury.”as matter right,
town, the movesatraveller’s plaintiffIn this highway-suit against

constitu-and claim aThe defendants object;a reference.for
arises, whether, inthetrial. Andto a questiontional juryright
isthe statepublic, constitutionallythe vindication of rights purely

and, whether,not, case, theif it is in thisto trialentitled jury,by
state, or the ofof the inin thedefendants stand position position'a person.private

trial is a remedialI. and constitutionally, jury pro­Historically
of andBut whose and whatof rights,substantive rights.tection
It trialwhom, is theis it a by country, byprotection?against —

“has been fromItand steadily regarded,fellow-subjects peers.
as ofin theEngland, great safeguardthe earliest historyjudicial

oflives, of the the abusesand subjectthe againstliberty, property
undue excitements ofwell asas against populararbitrary power,

settlement,almost from its earliestour ownIn country,feeling.
ofthe as thewas claimed by people birthrightthe trial by jury

freemen.”the most valuable of the ofand as rightsEnglishmen,
was an established of BritishtrialH. right41 N. 550. “Jury

of this state.”the earliest settlement Perkinsbeforesubjects long
55,Scott, N. H.v. 57 79. of “the absolute ofarticles everyThe fundamental rights” their liberties were assertedcalled ”)usuallyEnglishman (“

liberties, reaffirmedof frequently parlia-charter byin the great
billment; of in the of or declara-in the right; rightspetition

and Princess of and enactedthe Princeto Orange,tion delivered
ofthe act settlement of Theand in 1701. rightsparliament;by

in im-consist number ofathese statutes “privatedefined by
nomunities,” indeed other than either that residuumarewhich

is not the of towhich lawsrequired by societyof natural liberty
convenience, or else those civiltobe sacrificed privilegespublic

to in lieu of the natural liber-providehaswhich engagedsociety
127,1 Com. In128,129.Bl.individuals.byties so upgiven

charter, is “insisted on theastrial by jury principalthe great
been,It “ever has and I trust ever willliberties.”of ourbulwark

isof the . Itbe, as the law.glory Englishlooked upon ...
orwhich canany subjectthe most transcendent privilege enjoy,

hisbe affected in hisfor, cannot eitherthat hewish property,
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his but the unanimous consent of twelve ofor person,liberty, by
his and that I ventureA constitution toequals.neighbors may

Providence,has,affirm under secured the liberties of thisjust
350,a Com.nation for succession of 8 Bl. 379. Thelong ages.”

trial is “that trial the ofby by peers every Englishmanjury
which, liberties,the bulwark his is secured to himas ofgrand by
the charter. . . liberties of cannot. The butgreat England
subsist so as this remains sacred and inviolate.”long palladium

349,4 ItsBl. Com. 350. entire is thelegal significance immunity
which finds for his and inevery liberty,subject property, person
the of ofunanimous verdict twelve his and Theneighbors equals.
defence of the of the or the ispublic rights sovereign government
no theof which this constitutional bulwark waspart protection
intended afford.to

“The trial of one’sor a isper pais, jury country,by justly
constitution;esteemed of ourone the excellencies of forprincipal

life,what incan have his orgreater security any person liberty,
estate, of, in,tothan be sure of not devested orbeing injured any

these,of without the sense ofand verdict twelve honest and impar-
tial men of his weAnd hence find the commonneighborhood?
law Abr., Juries;herein confirmed Charta.” Bac. tit.by Magna

Law, 12,Hale Com. c. note. “The trial byItunnington’s jury
is that of their to which the ofpoint areliberty people England

o,most Const.,and 13,wedded.” De L.thoroughly universally
13G. The charter still“is the ofp. great key-stone English

essentia].. . The ofclauses Charta areliberty. thoseMagna
which freemen,the and of allprotect personal liberty property by

from andgiving security imprisonmentarbitrary arbitrary spolia-
taken,tion. ‘No freeman .. . shall be or or beimprisoned,

disseized, . . . but oflawful his or theby judgment peers, by
law of man,the land. We will to nosell we will not ordeny

man, words,to or It isdelay obvious that theseany justice right.’
law,ofhonest court aninterpreted by any convey ample security

for the maintwo of civil 2 Hallamrights Middlesociety.” Ages
328, 327, 328. In “Edward,the treatise toaddressed Prince of
Wales,” instruction,and written for his after trialdescribing by

and forth itsjury, trial,over thesetting superiority civil-law For-
tescne laws,Under such man live andsays, every may safely—“

then, Sir, which issecurely. Judge, law rather to begood chosen,
in theputting of a He Laudi-yourself private capacity subject.”

25, 26,bus cc. of27. The mass theLegum Angliae, neededpeople
no commendation of an institution under which livethey might
in Viewed from the heirof ansafety. to theposition apparent
throne in the fifteenth a tribunal of the wascentury, apeople
bulwark not to excite admiration. To enable thelikely toprince

it, it wasappreciate to lead him from thenecessary ofstand-point
to “the of aroyalty “Inprivate capacity subject.” prosecutions

instituted the the trialby willgovernment, beby jury always
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individuals, init affoi’dstoon of theaccount protectionupheld
theof the In mostwith the state.contest authorityan unequal

times, to the sub-it has aand arbitrary proved safeguardperilous
30,Laudibus, c. Amos’s note.Deject.”

to this asone’s was country,of trial by broughtThe peersright
the ofof mensubjects, by enjoymentseekinga Englishsafeguard

freeman,”6. the2 Kent Com. “No kingliberties. saysEnglish
“ arrested,charter, or or disseizedshall be imprisoned,in the great

j orhis the lawthe lawful of peers by. . unless judgmentby
man, or toto no we will notWe will sell delaythe land. denyof

39,man, “No ourArts. 40. subject,”or right.” saysjusticeany
arrested, . . .“shall be despoiled,of imprisoned,bill rights,

“of the land.”of his or the law Everythe peersjudgmentbut by
and justiceis ... to obtainthis state entitled rightofsubject

it; and with-without to completely,obliged purchasebeingfreely,
15,denial; 14.Arts.and without delay.”promptly, anyout any

charter, of trialthe the byterms of rightthe greatexpressBy
but aa of the liberty grantedwas not security government,peers

“John, the of Godhis freeto subjects. by gracethe sovereignby
. . . . . offi-. . to .hisof . justiciaries,King England,

bailiffs, that wecers, Knowto his lieges,all and greeting. ye,and
. . . We also have. . . granted. have'. . granted.

the... all underwrittenof ourthe freemenall kingdomto
heirs, of us andliberties, holden them and theirto be had and by

is a reserved byour bill of trial libertyIn rights,heirs.” juryour
their 5fout of governmental power.and excepted grantthe people,

is abill of itcharter our privatethe and rights,in greatEqually
of thenot state.and a rightthe subject, publicofright

re-bill in which it isfifteenth article of theof theclauseThe
“ Charta,to the words ofconformable Magnais somanifestlyserved

invented first usedto consider it as anot newly phrase,we arethat
; itat as thebut we are to lookof our constitutionmakerstheby

of handed downof the securities private right,of one greatadoption
which our ancestorsandthe libertiesus as privilegesto among

to hold andof their and claimedtimeat the emigration,enjoyed
terms, connection,in this can-Thesetheiras birthright.retain

sense, tothink, used, meantheir most bald and literalnot, be inwe
trial; the lawsat the time of the because maylandof thethe law

;timethe from time to andalteredand legislature,bybe shaped
to of law im-the anyintended makingprohibitasuch provision,

underof the wouldand libertiesthe ancient subject,rightspairing
void.be and Thewholly legislaturenugatorya constructionsuch

statute, and thus remove the land-the law bychangesimplymight
in theto be set thisintended up provisionbarrier byandmark
estab-the ancientmust therefore have intendedItofbill rights.

toan whichadherencecourse of bylegal proceedings,law andlished
the settlement of thisbefore country,in England,ancestorsour

descendants, had foundand theirthemselvestheand emigrants
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Robbins, 329,v. 8for their Jonespersonal rights.” Graysafety
“342, 343, of the bill of344. This wasrights unquestion-provision

the as as the otherto restrain welllegislature,ably designed
from all withbranches of interferencegovernment, arbitrary pri-

Charta,It was from and wasvate rights. adopted Magna justly
forefathers,our our con-considered before the formation oflongby

stitution, the most theiras efficient ofconstituting fightssecurity
and liberties.” Mason’s for the in Dartmouthargument plaintiff

Woodward,College v. Farrar’s In the of that56. decisionReport,
case, said,-this of the in ofcourt clause our billobject rights—“The

. seems to have been in to beunderstood this statealways
ofthe 1 N. 129.protection H.private rights.”

The division of the constitution two notinto madewasparts
without a and the name of each withoutisj>art notpurpose, sig-
nificance. first is a “bill ofThe a “form ofsecond isrightsthe

is, inThe second a madeofgovernment.” general, grant powers,
the to and officers whoofby people “magistrates government,”

I,are declared Part art. to bo the The8) grantors’(in “agents.”
first contains list of nota surrendered whenrights the peopleby

I, II,a 2, 3;formed themselves into 1,state. Part Partthey arts.
these,art. 1. ofthe reservation limitedBy thethey powers they

themselves,in the second andpart, to thegranted exempted stip-
extent,ulated from the of the created.governmentauthority they

division,In the ofconvention made1776 a similarPennsylvania,
the bill of “declared to be a of constitution.”being part therights

the ofIn revision 1790 the form andbipartite the nameoriginal
discarded,of the first were and the bill ofpart was insertedlights

as “Article IX” of the constitution. In the last section of the
article, “the of the ofcommonwealthpeople Pennsylvania” say,—
“To of theguard which weagainst transgressions high powmrs
have we thatdeclare indelegated, this article is ex-everything

out of the ofcepted general powers This declara-government.”
tion did not the article a new 1776,character. In itsgive legal

was,title “A Declaration of the of the Inhabitants of theRights
State of name,Under inPennsylvania.” of theany partany

law, it is a reservation. To insert in itorganic a clause expressly
it to be a list of orreserveddeclaring rights would be asexcepted,

as to that a men,superfluous shall consist ofstipulate twelvejury
or that their verdict shall be unanimous.

In their as well as ingeneral several andpurpose, inprovisions
name, American bills of follow theright declarationEnglish
of therights, convention ofpresented, by 1688, to William and

coronation,before their andMary afterwards inintroduced parlia-
bill,ment as a inand dueenacted form. In the statute-English

book, the title is “An Act thedeclaring and Liberties ofRights
the and the ofSubject, SuccessionSettling the Grown.” The dec-
laration ancontains assertion of the which the conventionrights
“claimed in behalf of the and was inpeople, calledconsequence
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Const., 8, 50, note.p.De L. c. nowbill of “Beingtbe rights.”
nation,”of this the con-in a full and freeassembled representation

“ claim, demand, theand insist all andupon prem-vention singular
bill,theand liberties.” In it istheir undoubted rightsises as

“ the and assertedall and liberties andenacted that rightssingular
true, ancient,in the are the and indubita-said declarationclaimed

of this Forliberties of theble and kingdom.” nearlypeoplerights
America,in the andandtwo hundred popular legalyears, England

a declaration of ofbill of has been subjectsidea of a rights rights
thisfrom of the From ideagovernment.as distinguished rights

sixth of the Newis a marked in the article Hamp-there departure
bill, . . . to“the theshire where empower legislaturepeople

to ofteacherstowns and other bodies religion.authorize” support
this is in strik-to ofThe grant poweremployed expresslanguage

bill, in-and to thewith the rest of the calls attentioncontrasting
a statereservations. In con-a in a ofof chaptercongruity grant

stitution, to ofare a framework“we general government.expect
for the. also a declaration of. shall expect rights pro-. We

of and minorities. This declarationindividuals usuallytection
of Thosethe classesfollowing declaratorycontains provisions:—1.

2....ofthe republicanof general principles government.
. .theof fundamental of citizen.the .Those rightsdeclaratory

tothe the citizenof ensure8. Those whichdeclaratory principles
life,trial, him in his andand liberty, prop-an protectimpartial

noin as thatthe action of those authority:against arbitraryerty,
be that theex law shallattainder or rightbill of passed;post facto

34, 35,Cool. Con. Lim.shall beto trial jury preserved.”by
“ freemen,of show-of the munimentsBills of are36. partrights

and of increased valuetitle to becometheir theyprotection,ing'
ofunder the anprotection independent judiciary,,when placed

2of Kentthe privateinstituted as guardian right.”appropriate
8.Com.

theconstitution went intoafter our operation,Several years
inof theeffect of its bill argu-and rights appearedobject legal

constitution of thefor the of themade and adoptionments against
thatthe againstStates. One of principal objections urgedUnited

was, insistedit no bill of Manycontainedinstrument rights.that
a of in limita-as reservation rightssuch a privateprovisionupon

was, that because it.The principaltion of replygranted powers.
Thai,not it isof unnecessary.a reservation granted,is something

trial, is a reservation anda of juryof including righta bill rights,
which there could be no difference ofa onwas pointnot a grant,

opinion.
omission, therethe and wouldhopedJefferson againstprotested

bill as an amendmentto obtain a of rightssufficient oppositionbe
ofand of the theof press, right juryfreedom religiondeclaring

commerce,in and from atrial, fromand immunity monopolies
12, 1788,Dumas, in 2 Jeffer-toLetter Februaryarmy.standing
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“I will now tell358. heed.)son’s Works you,”(Washington’s
20, 329,Madison, id. “what I330),writes to December 1787 (2

First, of a bill ofnot like. the omissiondo rights, providing
ofthe aid of for freedomand without sophism, religion,clearly,

armies,of the restric-freedom protection against standingpress,
thethe eternal and force oftion of habeasmonopolies, unremitting

in matters of triablelaws, and trials all fact thebycorpus jury by
the not the laws of nations. To as Mr.laws of land and say,by
does, not becausethat a bill of was all isWilson rights necessary,
in the of the which is notgovernmentreserved case general given,

ones, not reserved,while in the all is isparticular given,which
addressed;to it wasdo for the audience which but it ismight

dictum, the reverse of asa which well begratis might justsurely
to which another has asaid. ... I have a toright nothing right

will have a totake and take trialsaway; right awaycongress by
... A bill of is what thein all civil cases. rights peoplejury

earth,onare entitled to orgeneral par-against every government
; refuse,no or restticular and what should ongovernmentjust

inference.”
1790, 201,4, writes toDecember he Noah id.Webster (3 202),

“ It had become an universal and almost uncontroverted position
states,in that the do notthe several of apurposes requiresociety

ofsurrender all our to our that thererights ordinary governors;
are certain of not to enable them toportions right necessary carry
on an effective and which has neverthelessgovernment, experience

on,will bo if submitted toconstantlyproved they encroaching
them; there are also certainthat fences which hasexperience

efficacious and obstructiveproved againstpeculiarly wrong, rarely
of which the shownhave ever a dis-right, yet governing powers

kind, instance,to weaken and remove. Of the first for isposition
second,of offreedom the trial habeasreligion; by jury, corpus

laws, free These were the settled of all thepresses. opinions
states, that of of which 1 was as wellVirginia, as ofwriting,—of

had,others. The others inthe delineated theseconsequence,
ofunceded and these fences whichportions right, wrong,against

meant to from the of intheir instru-they exempt power governors,
;ments called declarations of and constitutions and aslights they

conventions,did this which for theby they appointed express pur-
of these and of others topose reserving rights, theirdelegating

executive, bodies,and none of theordinary legislative, judicial
(¡anreserved be touched without to therights toresorting people

another convention for the ofappoint express purpose permit-
it.”ting

“ “ofA declaration Hamilton, under ourrights,” constitu-says
tions must be intended to limit the of thepower itself.government

beenIt has several times remarked that bills oftruly are,rights
in their between and theirorigin, stipulations kings subjects,

of in favor ofabridgments prerogative reservations ofprivilege,
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Charta,Such wasto the Magnaprince.not surrenderedrights
hand;barons, John. Suchin fromsword Kingtheobtained by
of that charter succeedingconfirmations bythe subsequentwere

toof assented Charlesthe right bywas petitionSuchprinces.
also,Such, was the decla-First, the of hisin reign.the beginning

toand commons the Princethe lordsof byration presentedright
the an act1688, thrown into form ofafterwardsin andof Orange
evident, therefore,bill It isthe ofcalled rights.of parliament

nohavetheirthat, they appli-to primitive signification,according
thefounded the ofpoweruponto constitutions professedlycation
ser-their immediate andexecuted by representativesandpeople,

strictness, and asHere, the surrenderin nothing;vants. people
need reserva-have no of particulartheyretain everything,they

‘We, States, to secure the bless-of the Unitedthetions. people
ordaindo and estab-to and ourof ourselves posterity,ings liberty

America.’ is athe United States of Thisforlish this constitution
than ofvolumes thoseof aphor-rightsbetter popularrecognition

in several of our slate billswhich make the figureisms principal
in the and to the extent. of sense. . Billsof rights,rights.

for, in theare not unnecessary proposedare contended onlythey
constitution, even would containbut bewould dangerous. They

on ac-not and thisto veryvarious powers granted,exceptions
to claim more than werecount, a colorablewould afford pretext

done,be whichFor declare that shall notthingsgranted. why
instance,for should it be saidno to do?there is power Why,
restrained,not be when noof the shallthat the press powerliberty

be I not con-restrictions willis whichby may imposed?given
aconfer butsuch a would power;tend that regulatingprovision

furnish, to men ait would toit is evident that disposed usurp,
Ijhat . ..for Thispower. mayclaimingplausible pretence

of the numerous handles which would beas aserve specimen given
anto constructive the ofthe doctrine of powers, by indulgence

“Federalist,bills of The No. Wezeal for 84.rights.”injudicious
. . The wasbill of . enumerationhave no rights. designedly

omitted, ifbecause and tended to weaken endan-unnecessary, not
Morris, 325,v.those unnoticed.” 13 Wend. 328.Peopleger

understood the of ourIt founders institutionswas byuniversally
trial, billsand the other usual of ofthat provisions rights,jury

towere not of the but reserva-rights public politic,grants body
of the totions of allsubject, paramountprivate rights govern-

and this constitutionalmental has neverprincipleauthority; '331, 332, 503,328, 381, 498, 504;1 Ell. Deb.been abandoned.
436, 454,399, 401, 435, 437, 453, 488, 489, 515, 540, 550;2 id.

316,150, 246, 317, 444-451, 461, 462, 466, 467, 544, 620,3 id.
148, 163,142, 143, 168,658; 149, 151-154, 167,657, 210,4 id.

315, 316, ; 566;243, 244, 538,336 id. 1242, 5 of Madi-Writings
644;423-427; 2 3 1565,Madison Madisonson Papers Papers
267; 91566; of Morris3 Gouv. Life of Wash-SparksWritings
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280,279, 544, 546;269, 2 Marshall Life ofington Washington
166; 303, 304, 305, 315; Result,Life of EssexWirt inHenry

367,359, 374;Parsons,Life of Mass. Convention of 1788 upon
25, 194, 233, 265;Fed. Const. Mass. ofConst. Convention 1820,

199; p. 172;1821, 171,N. Y. Convention of 2Const. Curtisp.
522; 304;Const., id., 1768,1 2Hist. U. S. Const. Sto. s. ss.

1789; 13;1780, 1782, 2 Law,Kent Com. Pom.1779. Const.1—
35,227-230, 238; 36, “256;ss. Lim.Cool. Con. Stat. LawSedg.

408; 147, 161;v. 21 Pa. St. Atkins v.Sharpless Philadelphia,
226,31 Vt. 233.Randolph,

because,The of trial reserved inwas here for1784right jury
centuries, been,in this and the old it had not acountry, protec-
tion of the but a of thegovernment, protection subject against
the and of the weak thegovernment, subject against pow-
erful The of the bill of is asubject. meaning rights largely
matter of historical fact. Its historic with themeaning agrees

and natural sense of its which isordinary language, distinctly
out an isolated written in the terms of abrought by grant, express
As mattera of shown andgrant. legal signification, historyby
relevant rule and reason of trial isby every interpretation, jury

no more a constitutional to the isstate than theright granted
of belief and habeas freedom of theright religious worship, corpus,

warrants,or from self-crimi-press, immunity general compulsory
unauthorized,nation, aftertrial acquittal, retrospective legislation,

taxation, and excessive bail. It is a not for the sov-security,
state,the or the of theereignty, independence, public property

life,but for andprivate private liberty, private againstproperty
all andpower, public private.

The distinctive of ourcharacter of as thebill firstrights chap-
ter of constitutional law in which the as the sov-people, original

before certain in theereigns, seconddelegating public powers
themselves,reserve for as of their collectivechapter, subjects

certain which do not to thatpolitic,body rights they give body,
is illustrated in a incriminal case which the defendant moved

venue, state,for a of suit,and the as the in thechange plaintiff
“contended that the would be unconstitutional. Aschange

vicineto,the of trial a de or of the visne orright by jury neighbor-
hood, was for the of the so the wasgiven protection subject, power

bench,the courtto of for thegiven also ofearly king’s protection
the to remove the venue asubject, upon suggestion supportedduly

fairthat a and trial cannot be had. . . . ‘At com-impartial
law,mon when a fair and trial cannot be obtained, andimpartial

the indictment has been removed into the benchking’s certio-by
rari, the court have a of the trial to takepower indirecting place
the next when it.’ . .justiceadjoining county requires . This

law,of therule common to the the trial,ofsecuring subject right
in criminal in the where the factsprosecutions, vicinity ashappen,
a to him the of theprotection thepower framersagainst ofking,
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to in thatundertook instrument as aembodyconstitution pro-our
the the . .the state. . Thisto citizen powertection ofagainst
of trial of an offence inis not a otheranyprohibitoryprovision

.it . Itin which . isthan that de-happened. merelycounty
the that in aof the of criminalsense people, prosecutionclaratory

toaccused the to beis the of the inrequire provedit chargeright
or where the factthe happened.vicinity neighborhood

.of . was toof the framers the constitutionThe . pro-object
an unfair trial at a distance from the vicin-the subjecttect against

crime, and officials whothe at a selectedof alleged place byity
. . . ofthe accused. The benefitbe hostile to statutorymight

in andboth civil criminalconstitutional jurispru-and provisions,
dence, be a interested. . . . It is thewaived bymay party

the theto be tried in where offencecountyprivilegerespondent’s
in bill of forThis ourwas committed. provision designedrights,

accused, ofthe framers theof the was regarded bythe protection
of the because itimportance,asconstitution a highestprivilege

him for trial to aof remotethe sendingwould prevent possibility
friends,from andat a distance among strangers, perhapscounty,

of a orpersonal partisananimated by prejudicesamong parties
his. . not intend com-. But did totheycharacter. destroy

of whenever a andvenue fair impartialmon-law to a changeright
thenot in the where fact Thetrial could be had happened.county

the notwas theof this constitutional provision protection,purpose
destruction, constitutional isof Theindividual rights. provision

triedcommon-law not to be atof the rightan affirmance prisoner’s
in his andthe which offence isdistance from county charged;a

thehe forand constitutional waive pur-this common-law right may
trial the constitutionthe fair whichof guarantees.”securingpose

Albee, 423,N. H.v. 61 425-429.State
case, to be tried a Cheshirethe defendant’sIn that right by

him tofor his did not aprotection, subjectreservedbeingjury,
he could be tried.in a where not fairlyrisk of conviction county

defendant’s,Cheshire,in was one of thelike trialTrial peers,by
In casesof constitutional manynot one the rights.and plaintiff’s,

of trial on either side. Inis constitutionalthere no right jury
has, not,others, his thatand has right.one adversarypartymany

niurder in the first theindictment for degree, prohibitionanOn
to athat shall'law subject any person capital punishmentof “any

is of thetrial a16). . without by jury” protection(art.
accused, the And in annot of plaintiff, ordinaryand generally

law, of an ofcommon writ action trespass,suit at entry,civil —a
or officialdebt on a bond, brought byrecognizanceassumpsit, —

individual, is,the defendant and thean plaintiffthe state against
entitled to trial. The ofnot, a provisionjuryis constitutionally

art; cases, a to20, that, in certain “the haveparties rightexcept
inand allcontroversies“in all concerning property,trial by jury”

more like other clausebetween two or every appro-suits persons,”
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in a bill theincluded sovereign powerslimiting grantedpriately
constitution, is a reservedof the ofthe second protectionin part
and not a of those-of subjects, granted protectionrightsprivate

of the state toof theor right property acquiredpublic bypowers,
those This was settled in theexercise ofthe state’s powers. point

ease, where the contended that theDartmouth College college
of articles 15181G was a violation and 20reconstruction act of

55, where it was held thatand “the146,148),Report(Farrar’s
counsel. . . which the have reliedplaintiffs’clauses upon

1intended tomost protect private rightswere manifestly only.”
turned on the distinction betweenH. 120. The caseN. private-

ourones. On a federal was.and question, judgmentpublicrights
And the that the title ofreversed. 4 Wheat. 518. theopinion

in such a sense as to beis public conveyablecollege property by
not be a true view of New law.Hampshirelegislative grant, may

shown in the that the constitu-But no error has been decision
of trial were intended totional guaranties jury protect private-

only.rights
“ in whichThe of cases .it has been heretofore other­exception

is awise used and neither reservation nor20) apractised” (art.
case,inof the of trial but an ofgrant right jury any exception

notcases in which the is reserved. The essentials of thatright
550, v.method of N. State N.H. 50adjudication (41 Hodge, H.

Henniker,510, 522, 55 H. andv. N. the casesCopp 179, 193-202),
in which it had been otherwise used and v.practised (Backus
Lebanon, 26, 27,19, Holderness,11 H. Baker v. 26 N. 110,N. H.

Co., 134, 142,Petition Mt. Road 35 N. H. CochecoM.W. Co.v.of
Smith,455, 457, 449, 450, Patrick51 N. H. N. H. Cowles,v.Strafford,

553, 555, Scott, 55, 81,N. H. Perkins 82,45 v. N. H.57 Bellows
Bellows,v. 58 N. H. are shown60) common-lawby andprinciples

But a reserved the voters inhistory. privilege town-meet­by by
for the ofas themselves and othering grantors, protection subjects

and inthefellow-subjects, form ofagainst against public itsevery
and not to the stategovernmental organization, granted by pop­

vote, statute,ular cannot be shown or or toby behistory, usage,
a constitutional of the state. In no case does theright bill of

trial;a of it reserves this forrights grant right jury right subjects
not for inand them cases in which it was not theironly, -be­right

fore the reservation was Asmade. this is a on whichpoint the
with otherhistorical test all methodsagrees the lawemployed by

bill,in the of the it is uselessascertaining tomeaning inquire
whether, reservation,at the date of the the hadlegislature given
the defendant a trial in a traveller’s action thejury stateagainst
or of those of the stateagainst any municipal parts that are pro­
tected no other constitutional bulwarks ofby thanprocedure those
which the whole state. A constitutionalprotect convention could

thishave clause: “The state and each ofproposed its territorial
divisions shall have a to trial As noright conventionby jury,”
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no tohave hadthe opportunitysuch ahas peoplegrant,proposed
kind, norof theis no anythingit. There provisionmake express

of trialThe jury byit can be impositionfrom which implied.
itself, orthe state alloweda condition on whichthe aslegislature

itself, into be made defendantsection ofor territoriala municipal
this, ofno of tbe rightswould be grant publicsuch a suit as part

theofto whole or body politicthe the any portionmade by people
con-thethatthemselves into body adoptingwhen formed bythey

stitution.
ahadstate of New always givenIf the and Hampshireprovince

toitself foraction damage happeningtraveller a statutory against
himand hadin a always givendefect highway,him reason of aby

have nothe state wouldcaseto his by jury,a trystatutory right
Thetrial in such a case.that mode oftoconstitutional right

thenot thatof an righthe evidence understanding,statute would
to ortrial, the imposed uponwhich grantedof legislaturejury

constitution, buttheto the state bywaseither grantedparty,
in such a casetrial had not beenof prohibitedthat this mode

than the statute. aor state law Byhigheraby provincial
Beersitscould discontinuethe state liability.repeal,statutory

Tennessee,v. 101 S.527; Co. U.Arkansas, Railroadv. 20 How.
note. Its338; ed.),Law337, Pomeroy’s rightStat.Sedg. (2d

when itofother methodtrial, or adjudication,to a anyjury
courts, saved in the bill of re­is notits owninis a defendant

fromimmunityof thatbut is arights, consequenceserved private
Bank, 11 Pet.Briscoe v.ofincidentsuit is an sovereignty.which

trial, of eithernot a constitutionalwhen257, righta321. As jury
individuals, thebe by legisla­between may givenin a suitparty

toaslimitations andture, appearto such qualificationssubject
55,Scott, sov. N. H.57 82),and just (Perkinsthem expedient

itself to be aallowsstate, an act of its legislature,when the by
itsmaintained withoutcould not be per­whichin a suitdefendant

mission, mode of trial. The accept­the plaintiff,it may prescribe
the formit withof action as a acceptsof a gift,the rightgranting

which theandof adjudicationthe modesof and procedureaction
to theto annexhas chosen grant.defendant

in all civilizedof jurisprudenceis an established principle“It
courts, inin orbe sued its owncannotthat thenations sovereign

but it if itandother, its consent may,without permission;any
aitself to be madeandthis permitwaive privilege,thinks proper,-

individuals, state. And asor anotherin a suitdefendant by by
sover­the of theonis voluntary partaltogetherthis permission

the terms and conditionsthat it prescribeit follows mayeignty,
sued, the suitthe manner in whichbe andtoon it consentswhich

conducted, consent whenever itwithdraw itsand mayshall be may
Arkansas,it.” v.Beersto the public requiresthat justicesuppose

2(1 ed., 295,529; 296.527, 1 Aust. Jur. 1879)(3dHow.
con-of the federalseventh amendmentdeclaration, in theThe



June, v. 205WOOSTER PLYMOUTH.1882.]

“ law,sfcitution, that- In suits at common where the value in con-
dollars, ofshall exceed the trialtwenty righttroversy by jury

be is theshall a reservation made aspreserved,” by people grant-
ors, and not a to the of a ofUnited States trialgrant right jury
in suits which the federal allows to begovernment brought against

in the court In court isitself of claims. that there no trialjury
because the federal has a different mode ofsovereign prescribed

as one of on itthe conditions which volunteers as de-proceeding
St., 1049-1093; S.,fendant. U. S. Rev. ss. Bonner v. U. 9 Wall.

159; S., 341,156, 344,101 Inv. U. U. S. 345. thatLangford
court trial would be a condition on thejuryby imposed plaintiff

and reserved for eithernot a theby congress, right party by
seventh amendment.

For the of the the state of Newinquiry,purpose present
is no than theless a United States. In theHampshire sovereign

courts,federal a state is a its assent to abyparty only granting
constitution,clause of the or some otherfederal exercise of itsby

itswill. In own courts it cannot be made an defend-involuntary
school-teachers,ant. It is not bound to to itsconstitutionally give

to those who its lend it sell it orrealsupport paupers, money,
or make and its roads and topersonal repairproperty, buildings,

intravellers defects its or to class of con-injured by highways, any
claimants,tractors, creditors, action,a of criminal,or civil orright

itself. If it makes a of itsuch aagainst gift right, may prescribe
the However it be when the state cre-remedy. may prospectively
ates, between other of action unknown to the commonparties, rights
law, in suits the state its the consti-brought byagainst permission
tution does not the defendant of the which neces-deprive privilege

to donor of conditions to hiseverysarily belongs annexing gift.
If an individual offered to all awardedvoluntarily pay damages

him fora referee to travellersagainst injuriesby happening by
traveller,reason of a want of in a certain arepair claim-highway,

donation,under the would not be entitled toing thedamages
verdict of on thetwelve which the donor hadjurors questions
elected to submit to one arbitrator. The asserted therights by
claimant in such a case would not be theprotected by palladium
of trial in thereserved constitution. On the constitutionaljury

it is not material whether donorthe is aquestion, or asubject
It inis not this case to examine thesovereign. necessary legal

nature of a to a moderight of which he can-plaintiff’s procedure
not have of theleave As adefendant. of theexcept by privilege

state,defendant in an action the trial is derivedagainst by jury
from the non-suable character of the and not frompublic, any
clause of the constitution or toa areserving granting right partic-
ular mode of procedure.

town,II. In this traveller’s suit a do thehighway against
defendants the of aoccupy position party defending private rights
for bill ofwhich the reserves trial as a fencerights jury against
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for whichof aor the defending public rightswrong, position party
of constitution?is in either thethat not chaptergrantedprotection

action, thehimsets a of publicThe right given byplaintiff up
haswhich theitself, bya publicobligationagainst upon general

assumed, terminateit canand which by repeal.statute voluntarily
undertakenof their haveThe an act agents,legislativepeople, by

for travelsuitable thetheir in a condition uponto keep highways
of localIn of theirthem. system government,pursuance general

themselves in-theirhave taken this service municipaluponthey
which, for this and otheras number of into pub-a parts•capacity,

theirseen fit to divide byhave body politiclic purposes, they
out ofThe claims compensationlines. plaintiffgeographical

the furnish forof tofor an failure publicallegedpropertypublic
Theundertakes toa as ittravellers’ use such provide.highway

fromtois entitled nocontends that the plaintiff paymentpublic
isThe controversyunder the law.the highwaypublic treasury
issense thatis inthat public legal■concerning everyproperty

a.ll ofFor theon constitutional purposesrelevant the question.
the of themaintained defence actionthis the byquestion, rights

under thebe suit wereif the.are as would brought,public, they
state, or, federalthe whole under per-state’s againstpermission,

of theseThe charactermission, the States.United publicagainst
of thethe territorial extent publicdoes not uponrights depend

a vote oftheir own vote ortheto which people,politic bybody
and a ofatheir power duty govern-agents, delegatelegislative

be for thement, suits towhich allow broughtand theyagainst
material, case,is it in thisthat Norof duty.non-performance
and in abe triedsuch suits to specialwhether allow broughtthey

where otherin a court ofclaims, jurisdictioncourt of or general
criminal, theand.actions, are entered prosecuted bycivil and

as plaintiff.public
“ June, school-the1871,the of superintendingOn 26th day

to the andConcord, after due notice hearing,committee of parties,”a school-house in school-districtfor new■decided a locationupon
time, school-this decision of thestood at thatNo. 13. “As the law

forconclusive allbe and upon parties•committee was to binding
14, 1871,Sts., 238, ans. 6.the term of five Gen. c. Julyyears.

or morein case tenthat■act the anyprovidingpassed legislature
the ofare locationof a anyvoters school-district aggrieved by

committee,the apply by■school-house they maysuperintendingby
commissioners, shall and determinewho hearto thepetition county

3, thethatin sectionlocation It is furtherthe thereof. provided,
beenhave alreadywhere school-houses.act shall to casesapply
suchas to whereschool-committee, as well caseslocated theby

. . con-. Thebe made.location shall hereafter petitioners
. What is. .14 is unconstitutional.tend that the act of July
?be invaded the actsaid to Clearly,the nature of the byrights

school-district, aasas to thecan be such pertain(1)they only
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existence, suchdistrict virtue of its and ascorporate (2)by per-
district,tain to the individuals the as individualscomp'osing by

of this for the act affects no ofvirtue membership; right property
suchand no or as theexcept dependprivilege immunity upon

the school-house,of the location of as fixed thepermanence by
committee,school for of fivethe years.period

are, been,“School-districts and have. . . publicalways
bodies, created tbe as a means and instru-corporate by legislature

ment in out the in reference to instruc-carrying public duty public
tion laid the the existconstitution.upon legislature by They only

duties,from the theirderived andby authority legislature; powers,
such,are and such as are derived fromobligations only, directly

enactment; even afterand have been created andlegislative they
invested with all the and incident to suchrights, privileges, powers

. . . the withoutcorporations, legislature may, infringing any
constitutional or at all of the natureobligation any right partaking

contract, existence, so,of a end to theiran and ofput corporate
course, them, them,theas well as inhabitants ofstrip composing
all the and before . . .rights, privileges, powers they possessed.
It would seem to follow that the inhabitants of a school-district

no in ofhave in the existence or the functionsrights any corporate
district,of the be. as vestedwhich can or whichregarded rights,

becan set as control. The of theup beyond legislative authority
in the such vestedlegislature supreme,premises being any rights

in the district in theas a or inhabitants it asbody, composing
individuals, be withwould inconsistent that inauthority the legis-
lature, and hence exist.cannot

Sherburne, 199,“Merrill v. 1 N. H. and Towle v. The Eastern
Railroad, 547, . .18 N. .H. enunciate the familiarmerely
doctrine that havewhich become vested cannot beprivate rights
taken or the and that theaway destroyed by legislature; legisla-
ture cannot exercise ajudicial new trial ofpowers by agranting

“civil cause between The act of 1871private parties.” unsettled
locations which the madelaw before conclusive for five andyears,

another before a different tribunal in agranted matterhearing
which,once at rest the of a tribunal at theput judgment timeby

of the investedwas with final in thejudgment, jurisdiction prem-
ises. But we think the answer to these which at firstobjections,

formidable,view so is found in the nature of theappear rights
affected the act. School-districtsby likebeing quasi corporations,
towns, thecalled into existence as instruments inlegislature theby

instruction,of theirall functions are of aplan public char-public
acter; their is all the of their in-property public property; rights
habitants, which come from the existence of district,thecorporate
are That suchessentially publicpolitical. corporations, deriving
their existence, and theirall and frompowers, privileges, rights,
the and’ with all their duties andlegislature, charged obligations,

the control,same are toby subject hassuperior power, legislative
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courts, laid downthe and is sooften decided generallybeen so by
books, doctrine' be as ele-that the quiteall the may regardedin

to fiu’ther. With this view it is not. necessary go.mentary.
into be as vested such awhat areinto the regardedrightsinquiry

the constitutionthe ofto come within againstsense as protection
will be found to begeneral,Inencroachment. they pri-legislative

thefor whichto objectvate property, leadingrelatingrights —one
ofthewas established protection private prop-constitution being

376-880,Petition, N. H. 383.51Farnum’serty.”
act, of which was con-thethe retrospective validitygeneralBy

trials,case, new becausethe couldin that granttested legislature
were The characterthe actthe affected public. publicbyrights

on the constitu-its was decisiveandof the school-district property
to before 1784. Arti-without theregard practicetional question,

awas not ofin the of reserved protectioncle 23 list private rights
act, itthe of the asthe district against retrospective operation

if the district had been the whole state. Andnot have beenwould
the are no moremembers of sovereign body politicsuch municipal

trial, re-from withoutthe juryexemption judgmentbyprotected
15, 16, 20, than thearticles and exemp-for subjects by byserved

for articlereserved bytion from legislation, subjectsretrospective
senseand 23 could be. understood in a broad2023. Articles

them inthe as ato include sovereign party protected byenough
context,suits, be severed from the and readif couldcivil they

Theto the nature and of the document.referencewithout purpose
20, case,so far as it is material in this isof articlemeaninglegal

inof construction to article 23 Far-the methodsettled appliedby
Petition.num’s
doctrine, cor­the of the creation ofthat municipalThe purpose

is to exercise of ofthe state a itspart powers govern­byporations
344,Boston,v.ment, Hill 122 Mass. 380.is universally recognized.

state, thesubdivision of the made for con­is aA politicalcity only
of the is an instrumental­Itvenient administration government.
or less to themorewith require­enlarged accordingpowersity,

654;Clark, 644,New Orleans v. S.of the 95 U.ments public.
220, subdivisionsTreadwell,16 Cal. 233. Counties are ofv.Payne

state, the the arein which some of statethe .of powers government
v.functionaries for local State St.localexercised by purposes.

570,Louis, 546, more than cer­571. Counties are34 Mo. nothing
for theinto which the state is dividedoftain territoryportions

of the of formexerciseconvenient powers Theymore government.
in which the resides.one Mary­political body sovereigntytogether

Co., 534,How. munici­B. R. 3 550. The law regardsv. O.land &
forand instruments of the state the ex­as agentscorporationspal

district.of its functions in a certainof aercise portion governmental
Fox,Law, 587; Sharswood, J., v.s. inPoin. Const. Philadelphia

Burr,J.,169; Field, in 343. Thev. 13 Cal.BlandingPa. St.64
is but a the Durach’sbranch of state.reallymunicipal government
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491, 494; Columbia,62 Pa. St. v.Barnes District 91 U.Appeal, S.of
540, Alexandria,544; 398, 409;Fowle 3 Pet.v. v. BoardMayor

376, 462;Police, Co.,Queen15 Md. Talbot Co.v. Anne’s 50 Md.of
245; Tatman, 27,v.Trustees 13 Ill. 30. A ispublic corporation
one that is created for with topolitical purposes political powers,
be forexercised connected with the in thepublicpurposes good
administration of civil theinstrument ofgovernment, govern­—an
ment, to Williams,the control of the v.Regentssubject legislature.

365, 397; State, 361,9 G. & SloanJ. v. 8 Blackf. 364. A pub­
lic is of for'the embodiment thecorporation political power pur­

of 680,v. 25 Wend.poses public government. Mayor,People 684.
A a iswhile amunicipal corporation, person,nominally virtually

a oneconstituent element ofpolitical and itspower, sovereignty,
local and administration are the and admin­legislation legislation

Com., 295,istration of the state. Louisville v. 1 Duv. 297. As
state,it is a of the of the it is notportion sovereign power subject

to itsfederal taxation of Co.,revenues. S. v. R.U. R.municipal
322, 329,17 Wall. 332. Its is from state taxa­property exempted

because,tion, state,like the of the it is Worcesterproperty public.
Worcester, 193;Co. v. Com.,116 Mass. Louisville v. 1 Duv. 295.

contract,The of a town ischarter not a because isthere but one
395;Pinckney, 377,v. 32 N. Y. Connerparty. v.People Bent,

*238;*235, Williams,1 Mo. 558, 562;Mills v. 11 Ired. Erie v.
Co., 177;174, 305;Erie 59Canal Pa. St. 2 Kent Com. Weeks v.

“Gilmanton, 60 N. H. 500. Towns are ofcomponent parts the
state, and taken are the state.” Smith’s inaggregately Argument

case,the Dartmouth Farrar’s 113.College Report
therefore,The has entire control overlegislature, cor­municipal

create,to or them atporations, andchange, destroy pleasure, they
are created the ofact withoutabsolutely by the ac­incorporation,

theof or act on theirceptance unlesspeople part, otherwiseany
Gorham,the 266,act itself. v. 34provided ;Berlin N. H.by 275­

Co., 360, 365, ;v. R. R. 20 N.Jersey City J. 366­Eq. Governor v.
McEwen, 241, 288, 289;5 ;& A. s.Humph. 767­Ang. Corp.,
Field 36.s. The has samesovereign the toCorp., right change
the limits of counties that toa farmer has divide his plantation
into fields and make cross fences where he chooses. Mills v. Will­
iams, 558,11 Ired. 562. Political conferred onpower municipal
subdivisions can never become a vested as theright against gov­
ernment. Morris, 13v. Wend. 325. PublicPeople corporations
are or such aspolitical are founded forcorporations, wholly public

the whole interest in which is in thepurposes, andpublic; they
be altered or abolished the Ten v.may D.by legislature. Eyck &

Co., 200, 203;R. Col.,C. 3 Harrison Barnes Dist. 91v. U. S.of
540; cited 9cases in U. S. While the stateDig. 407. may
make awith a contract themunicipal corporation protected by

constitution,federal trustee,suchand ascorporation, may acquire
in of which therights owners cannot beproperty equitable divested

lxii. 15VOL.
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Francisco, 590,v. 18 Cal. 612—­Santhe legislature (Groganby Taylor,y.Lawrence, 1, 8,615, 9 Cranchv. 12 Ill. TerrettRichland
535,448, Chester, 524,3 H.52, v. New N.Smith, H.,N. Bristol

District, 445,N. D­ ubl­35 H. Attorney-Generalv. v.SchoolChapin
Mason, 515,in., 459, v. 53 N. H. v.SargentN. H. Greenville38

38,Cornish, 18, Andover,v. 54 N. H. 2 Sto.Spaulding54 N. H.
Const., held for public municipals. 1391), municipal property

(Kartto controlis legislativepublic property subjectpurposes
530, 575, 612, 616, Treadwell,v.Burnett, 16 Cal.15 Cal. Paynev.

the not diverted from the220, is222, 233-237), provided property
it or Trusteesfor which was purchased.uses and givenobjects

27, their30. towns andTatman, 13 Ill. Over property,v. public
is & Const.the St.of supreme. Sedgwickthe legislaturepower

Laws, s. of the22. Acts582, n.; Wade Retroactive legis­Law
ofnot within the retrospectiveare prohibition legislationlature

of individuals or ofon the interests privateunless operatethey
199,Sherburne, N. The1 H. 213.Merrill v. legis­corporations.

does not divest itself oflature, ain municipality,incorporating
it before the char­whichover its inhabitants possessedany powers

307,92 S. 308.Laramie v. U.was Albany,ter granted.
“ those which are created forare public pur­Public corporations

to the for whichis devotedwhose objects theyand propertyposes,
interest,beneficialnoThe have privatecreated. corporatorsare

Thefranchises or their only privatein their property.either
them is the ofcan have in andwhich individuals right beingright

interest toother and attachedmembers. rightas Everyof acting
individuals, thelike commonbe privi­can bythem only enjoyed

interest which all have inand the commonof free citizensleges
Counties, towns,the state.to parishes,the belongingproperty

within thisfall&c., considered as clearly description.corporations,
are forfranchises exercisedall of whose public pur­A corporation,
.. . a isWhether corporationis a corporation.publicposes,

the fororas private, depends upon objectsbe considered publicto
. Thebe exercised. .are to .its franchises legislaturewhich

toto individuals becomecompelmost righthas a unquestionable
Thus, a town iswhen incorpo­of corporations.members public

themembers of andrated, become corporation,all the inhabitants
limits,reside whetherso as within itsmembers theylongcontinue

Woodward, N. H.College v. 1or Dartmouthconsent not.”they
117, had been a111, If the116, public corporation125. college

had been in the sense in whichtown, publicand itsa propertylike
the of thisareraised taxation public, judgmentfundstown by

518,4 Wheat.not have been reversed.in case wouldthatcourt
669,632, 635, 665, 694.629, 630,

“ theare such as are created by governmentPublic corporations
cities, towns,counties, andas villages; theyfor political purposes,

be exercisedtosubordinateinvested with legislative powers,-.are
and suchwith the pow-connected public good;for local purposes
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. .the state. .of the ofto tbe control legislatureers are subject
. . the. legis-orto corporations,In municipalpublicrespect

limitations, tohave alature, modify,change,under rightproper
however,them, therestrain, or propertydestroy securing,enlarge,

2 Kent Com.for whom it wasfor of those purchased.”usethe
created for275, public pur-Story,305. All sayscorporations,

towns, areas cities and strictly public corporations.poses only,
control, with thistoareThere is doubt they legislativeno subject

still be secured forlimitation, held them shallthat byproperty
whose it has been ac-whom atthe those for and expenseuse of

is, a mode ofthat it is exercising publicreasonThe onlyquired.
interest;of thefor theand promotion generalpowersrights public

nature, to themust, its remainit from subjectand therefore very
2are notthatwill, infringed.so private rightsalwayslegislative

andConst., distinction is between1393. The public rightsSto. s.
ones.private

ais fromWhen taken public corporation bypublic property
cannotvalue be diverted fromthe benefit of itspublic authority,

it was taxationthose and at whose acquired byfor whom expense
state, of control isthis limitationor otherwise. In this legislative

taxa­ofthe reservation rights requiring equalprivateimposed by
Bill oftion, of taxation andand correlation protection. Rights,

192;164,H.N.3, v. 59 Berlin10,12; Bowlesarts. Landaff,1—
156;Location, H.60 N. State v.Mills Co. v. ExpressWentworth’s

250,219, on this stated inCo., The point,60 N. H. 251. proviso
Kentform andin the bythe authorities given Story)(substantially

trial,in a ofrightthe further restriction comprised jurywithout
of thethe tolimitation as inability legislatureexcludes suchany

in toof fact relationof publicfor the decision questionsprovide
tribunal than aother Thejury.and anypublic rights byproperty

limitation,to one andthe authoritiesconspicuous place given by
other, that the latter does notthe showtheir omission to assert

exist.
school-districts, and take theiritsabolish publicA town may

to theits valuebenefit of proper personstheproperty, securing
administrative vested inof and powersthe exercise judicialby

this2, In aL., 86, ss. wayofficers. G. c. 3.town municipality
itslife andof its publicbe corporatedeprived property,may

members, and without aof its triala unanimous vote juryagainst
Thisits judicialof the value of questionof the property.question

than a notsome other tribunal becausejury,be decided bymay
the ofwithin article 20exceptionthe case is one of private rights

thebut because isin torelation usage, propertypreconstitutional
innot one which it liadis beenThe case of school-districtspublic.

School1784. Districtbefore v.“otherwise used and practised”
the of theSherburne, 52, if value ofN. H. 55. And question48

from a author-corporation by publictaken publicpublic property
that mode ofa judicationhad been determined jury,always byity
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tbe reservation of the ofnot be rightwould trialpreserved by jury
ofthe private rights.for protection

“ of a not todoes itThe incounty belong thepublic property
ofthe an individualsense as propertysame absolute tobelongs

him, subordinate of theis held it as abut by part government, for
uses, to the of theand subject authority legislature, uponpublic

toboundaries of the transfer orthe county, itapportionchanging
constituted,as for thethe countiesor same uses.newlyto among

beeither made the itself,may by legislatureSuch apportionment
it to the tointrusted bejudicialbe carrieddepartment,or bymay

of commissionersthe orinstrumentality otherwise asout through
and neither is entitled as ofmay prescribe; countythe legislature

the Stone v. Charlestown,question.”to a trial uponby juryright .214, 224­Mass.114
town,a causedivide and a division toThe bemaylegislature

burdens,and debts andpublicof its withoutmade public property
town,theof and withouttrial, the consentwithout the con­jury

oftowns whom the debts,new to parts public property,of thesent
v. Chester, 524;Bristol New 3 N.are H.burdens assigned.and

320;H. N. v.N. Yarmouthv. 8 45Skillings,Londonderry Derry,
12, 19;29133; v. East Vt. LaramieMontpelier,Me. Montpelier

; Beckwith,v.Pleasant 100 514;S. Mt. U. S.92 U. 307­v. Albany,
84,Charlestown,2 104. TheGray legislaturev. re­mayWarren

of theto a certain portion of apublic expensesa county payquire
Such an act is not anits limits.withinsituated appropriationcity

use, does not theto impair ofpublic obligationof propertyprivate
and, not disturb vestedas it does iscontract, any private,a right,

are notfunds privateCounty property.not retrospective. They
state, taxation fromof the acquired thebytheare property peo­

and thein the county;the legislative power ofand propertyple
local uses suchwhat funds shalldetermines to bethe state ap­

570,546,Louis, 571;34 Mo. St. Louis v. Sheilds,v. St.Stateplied.
Cor., .61,354; s351, 1 Mun. n. TheDill. legislature52 Mo. may

builtbe at theto of a certainexpensea bridgeparticulardirect
129;103v. Mass. CarterCom. v. Cam­Newburyport,municipality.

236; v. 16Gen. Cambridge,Mass. InAtt’y Gray104 247.bridge,
258, it was held that of19 Pa. St.Shaw, taxationequalityv.Kirby

constitution, and that thethe legislaturebynot required mightwas
townshire more than itsa ofproportionparticularuponimpose

andcourt-house builta thereon.county jailof countythe expense
case, 374,52 Pa. St.Dunmore’s theAppeal, prin­a subsequentIn

affirmed, and a statutev. wasShaw aof Kirby apportioningciple
set off intosubdivisions separatebetween municipalitiesdebttown

constitutional.declaredwas
cause the andthemay legislature property obliga-Not only

be trial;to without aapportioned ita municipality juryoftions
benefits, fees, fines,accrued andby remittingtake awayalsomay

discontinue a toll which itmayThe legislature ferrypenalties.
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town,a it cannothas to revoke that discontinuancegranted though
ofto the the of a com­bridgerightsinjury private competing

149;v. East 16Hartford,Co. EastBridge Conn.pany. Hartford
Co., 511, 534,v. 79­—­10Bridge 17 Conn. How.Hartford Hartford

540; Tatman,v. isTrustees 13 Ill. 27. The Hartford case espe­
instructive, itas the overcially powerbrings legislative property

town in with ofto a contrast the lackbelonging powerlegislative
over title,similar in tonot devoted thepublicproperty although

use a A or forfeiture in­public highway corporation.by penalty
curred under a statute the aan individual for benefit of partic­by
ular be or the afterreleased remittedmaycounty by legislature

accrued,the hasforfeiture because the is one of the constit­county
state,uent elements of the the if theand received coun­bymoney,

ty, would to it in its asbelong public publicpolitical capacity,
Co., 436,399,v. B. & R. &State 12 G. J. 438­—­3O.property.

How. 534. The of a to a fine in criminalaright imposedcounty
case be defeated a of the hasconvict. Themay by countypardon

fine,no vested in the because it is Butaright public corporation.
the to the costs of are enti­to which individualsright prosecution
tled is a vested which becannot releasedprivate pardon.right by

214, 216; Com.,v. 5 Gilm. v. 28 Pa. St.Holliday People, Cope
297, 142;; Denniston,303­ v. 9Com. Watts v.Schuylkill Reifsny­
der, 446;46 449;Pa. v.St. Duncan Com. 4 & 11. Rowe v.S.
State, 565;2 M'Donald, 2 Whart. 440. TheBay Ex-parte right
of an individual to a incurred a beunder statute cannotpenalty
taken Norris,a 16,of the v. N. H.statute 4away repealby (Dow

Foster, Smith, H., 420, 428,Lewis v. N. of thethen.), though right
state to such a of course be taken andpenalty may away repeal;by
the authorities are unanimous that the of a public corporationright

be intaken the samemay manner. Coles v. Mad­away County of
ison, 155, 160,Breese was an action of debt the defend­bybrought
ant the in error foragainst plaintiff a statute.givenpenalty by

verdict,The obtained a but before thecounty judgment legislature
statute,an act allpassed underincurred the andreleasing penalties 'it was held that the act was constitutional. Onereleasing ground

which the decision wasupon was the ofcontrol cor­put legislative
Bent, *235,Inporations public. Conner 1 Mo.purely v. a munic­

had recovered aipal corporation the forjudgment against plaintiff
him;taxes collected themunicipal released him fromby legislature

the and the release was held onjudgment; valid the thatground
the was and itscorporation was likepublic, thatproperty subject,

state,of the to control.legislative In v. 4Bush Scam.Shipman,
190,186, it was held that the authorizelegislature might pay­

ments to a school fund in bills of a state bank. The decision was
based the doctrine case, that,of theupon Dartmouth whileCollege

interests areprivate constitutionalprotected by many provisions,
national,both state and the as trustee of thelegislature, public

interest, has the topower and controlregulate public corporations.
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constituted 444 of theof wasaudit by chapterstate board“The
act,2 that the board was to hear allsection ofof By1876.Laws

suchthe state asand accounts against exceptingclaimsprivate ‘the canal and to deter­to be heard by appraisers,were required
thereof, to such sumsand allow asand amounton themine justice

be the state to the claim­shouldconsider paid byshall equitablyit
toa court administer. The act established justice. .ants.”
v.and its creditors.” Danolds The State Newstatethebetween of

36, 50, 51; York,v.York, The State New 89Y.89 N. Swift of
state,52, as the its it­by subjectAnd legislature, mayY. 66.N.

than those of amore na­to liabilities equitable strictly legalself
tribunalture, some other than a for the decisionjuryand provide

unit, so,claims itself as a aand equitable against byof both legal
law, its and divisionsit subject politicalgeographicalmaygeneral

and similar modes of judicial procedure.to similar liabilities
established the overcontrol authorities thebyThe legislative

of isand liabilities incompatiblemunicipalitiespublic property
of claimedtrial the defeiid­the constitutional jury bywith right

The can create liabilities forin this case. publicants legislature
their to the satisfactionand public moneyappropriatecorporations,

no arehave and founded inclaims which legal obligation onlyof
of which it can exercise overThe power appropriationjustice.

alsoof the state it can exercise over the revenues ofthe revenues
towns, if such revenues are not devoted toand law acounties by

Burr, 343, 350, 351;v. 13 Cal. SintonBlandingpurpose.special
state41 Cal. 525. The andv. determineinvestigateAshbury, may

and direct the authorities toown indebtedness as­its may county
orand claims the ascertaincertain just upon treasury, mayallow

thefix and direct to raise meansthe amount taxa­and county by
477, 480,15 Ill.for its Dennis v.tion Maynard, 481.payment.

bounties,the ofthe cases commutationIn upon payment money,
substitutes,for it was not held that cor­and money municipalpaid

trial. Thewere juryprotected by legislature may requireporations
to certain claims which area andmunicipality pay equitable only,

61;v. Flanders, 57,State 24 La. An.not Cleve­binding.legally
Board, 259, ; 230, ;38 N. J. Law 265­v. Cool.Con. Lim.land note­

91, ATax. 479. law arequiring municipalCool. tocorporation
demand, which is withouta but which islegal obligationpay

itself,in founded on aand valuablebeing considera­justequitable
Clark,tion, law. New 644,is not a retroactive Orleans v. 95 U. S.

&, toA654. statute forcity compensateobliging private persons
a mob isthe value of constitutional.by Darl­property destroyed

164; Orleans,Y. v.v. 31 N. Fauvia New 20 La.Mayor, An.ington
Hall,410; 5 Pa.In re St. thePennsylvania legis­Although204.

cannot, in the case of a new trialprivatelature orrights, grant
it as ajudicial power, may,exercise ordinary against county, by

treasurer,the relief of itsact for direct the andopeningspecial
auditors,hisof accounts so as to allow himby countyresettlement
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a coun­becausenot ondue on and legal grounds;a sum equitable
state. Burnsthe control of thetois a corporation subjectty public

Co.,Co., v. Union422, 425. In Co.62 Pa. St. Lycomingv. Clarion
170, constitutional which166, statute was helda15 St.Pa. special

statute,which, hadunder a causescounties fromthatprovided
the lat­should reimbursefor trial to anotherbeen removed county

it; amountthe byincurred payableter the byexpenses thereby
toof the bethe countyeach to be determined judgescounty by

held,—143,13 N. Y. it wasIn v.reimbursed. Supervisors,Gruilford
the taxablea taxthe has to uponThat levylegislature power(1)

of the claimit to theof a town and paymentappropriateproperty
town; it is not a validthe that objec­of individualan against (2)

is notthe claim inexercise of such that questiontion to the power
; it does not alterthe town thatactionrecoverable against (3)by

of thethe votersthe claim has beenthe case that rejected by
under an act oftown, to them awhen submitted at town-meeting

that theandsuch submission declaringthe authorizinglegislature
In this casebe final and conclusive. (ap­decision shouldtown’s

322,Co., 329,R. R. Wall.in U. S. v. 17 332)approvedparently'
Lenio, J., thedeclared that appropriate publiclegislature may

law, inin butof claims founded not equityto the paymentmoney
terms, or insense of thesein the gratitudeand largestjustice,

of thedeemed it to relate to theor or promotioncharity, by
itof which is the 149).judgewell-being, (y>.public

wish oron whetherThe municipalities, theyimposeslegislature
variousnot, andthe burden of incurringmaintaining highways,

Field, 58for v.other public purposes. Philadelphiaexpenditures
174;320; Co., Dennis v.Erie v. Erie Canal 59 Pa. St. May­Pa. St.

Co., 245;477, 480;nard, Queen Anne’s 50 Md.Ill. Talbot Co.v.15
; Co., 298;Holland, Polk Wis.3 Grat. Jensen v. 47Justices v. 247­

478; Tax., 31; Cor., s. 43. TheBurr. s. Dill. Mun.Tax.Cool.
act direct the construction of a highwayspeciallegislature may by

town, a town debt thethe creation ofin a compel byparticular
bonds, thea tax the town toissue of its and impose upon pay

v. 46 N. Y.bonds, the consent of the town.without Flagg,People
J.,Church, court,of the in whichthe401. C. judgmentdelivering

dissent, The and ofthere was no improvementsays, making—“
taxes,and collection ofand the areimpositionhighways,public

of The towns of the statethe subjects legislation.ordinaryamong
as the confers them.such uponpowers legislature Theypossess

im­of of state andare a the performpart machinery government,
functions, which are and controlled bymunicipal regulatedportant

substance,. in. . The directedthe legislature,legislature.
in the town of Yon-to be made and constructedcertain highways

kers, tax the town to the of thea expensesand upon payimposed
work; too a tax at one time it directed bondstobut prevent large

... Ifat different theto be periods. legislat-given payable
debt, it donethis not direct it to be ?ure authorize why maymay
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As a of I am to find restriction in theunablequestion power, any
Batchellor,constitution.” That case was affirmed in v. 53People

128, 138-140,N. Y. where it was held that a town cannot be com­
to to the of road of acontribute thepelled building railway corpo­

ration, because it is a not a the courtand publicprivate purpose,
is,The test the towhether be effected143),saying purpose(y>. —“
former, valid;is or the a statute ispublic private; mandatory—if'latter,if the . .. the act is void.” See v. MayorSharpless of

147; Kenosha,21 Pa. 5 Wall.St. v. 194. InPhiladelphia, Campbell
278,17, 284,v. 51 Ill. 30­—­2 Am. 285­—­it wasChicago,People Rep.

held, constitution,under the thatof state an actspecial provision
to incur a certain debt was unconstitutional.requiring Chicago

But the ofgeneral legislative power controlling municipal corpo­
declared,rations was and the court illustrated the ruleexpressly

the thecase of anby supposing insurgent city requiring interposi­
furnish,tion of the to its rea­ormilitary power, failing by police,

which itstate,sonable to life and in case thesecurity property,
said,was the force and the forassessmight supply necessary city

the expense.
“The state establish ... its own directmay highways by

action, or it or direct one of itsmay empower divisionsmunicipal
them,to establish or to assist in their construction. . . Coun-

ties, cities, and towns exist for the convenient administrationonly
of the Such aregovernment. instruments oforganizations the
state, created to out its will. When are authorized orcarry they

tax,directed to a or to its the statelevy appropriate proceeds,
them is indirectly what it dothrough It isdoing might directly.

true the burden of the thus rest aduty may upon only single polit-
division,ical but the has undoubted tolegislature power apportion

a state,burden all thepublic of the oramong tax-payers among
those of a section.” Otoe,v.Railroad Co. 16particular County of

667, 673, 676; Keene, 514, 545,Wall. v. N. H.56 546.Perry
on this in New asLegislation indeed else­subject Hampshire,

where, character,is of a a tribunalcommonly general providing
for the of the of out andimposition expense laying building high­

and for the of theways, towns andapportionment expense among
L., 68, 10-14, 70, 1, 3;counties. G. c. ss. c. Alton,ss. Webster v.

369, 383; Clarksville,29 N. H. v. N. H.Pittsburg 58 291. The
could a different method oflegislature adopt apportionment. They

state, bodies,could transfer from the as a number of tomunicipal
state,the out,as one the whole ofmunicipal body, duty laying

and for the orbuilding, repairing providehighways, appointment
election of state to all the serviceperform nowagents highway

officers, and the townsperformed aby municipal apportion among
thestate tax to thegeneral Whenhighway expense.defray legis­

lature choose to make a territorial division of this and ex­duty
the burden thus to the of thepense, stateassigned municipal parts

unit;is as it be if retained thewould state as a andpublic, by
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the in their are no more theparts, severalty, protected against
burden a constitutional of trial than would beright jury theyby
in the of the state. In this the of alldivisionrespect,unity high­

to land-owners and travel­way expense, including damages paid
reason,lers, is the same and comes theunder samegoverned by

rule. allThe andlegislature, transferring highway duty liability
claims,state,from the the couldtowns to a court of boardprovide

audit, referee,of or other without atribunal for all suchjury,
as one case,travellers’ claims the made the thisby inplaintiff pay

awarded,the them towns,and the asdamages apportion among
now state in the state tax. Whether thethey apportion expenses

result is reached or whether the isindirectly, as­directly liability
sumed itsthe state in divided or its undivided andby capacity,

fault,whether a town is to for its orown forrequired damagespay
state,its share of the of the arefault whole that do notinquiries

affect the raised in this case. As the towns have not thequestion
ofconstitutional trial dis­protection against unjustjury legislative

tributions of the incurred the in theexpenses by legislature sup­
school, school,of a normal an aindustrial state anport prison, asy­

insane,lum for andthe the construction and annual ofrepair high­
Mountains, soWhite have not thattheways among they protec­

tion an distribution of otheragainst unjust legislative expenses
incur,which the the of alllegislature may including support

schools, criminals, and theHow much statepaupers, highways.
will as and ithow much willmunicipalities em­employ delegates,

other in local administration and the division ofploy agents, pub­
is Thelic a constitutional ofexpenses, legislative question. right

a town to trial as a of its suchjury protection tax-payers against
does not the extent to whichexpenses, thedepend upon legislature

choose to As themunicipal machinery.employ legislature may
authorize some other a to thetribunal than dividejury pauper

438,Tilton,of town 440,a divided v. 53 N. H.liability (Sanbornton
441), so other items ofapportion withoutthey may public expense
a trial.jury

state, elsewhere,In this more than the are con-probably people
taxation andstitutionally protected against unequal special legisla-

tion. of the authorities we have cited from otherMany jurisdictions
sustain more thana extensive that ofmay Newpower Hampshire

and limited it isdefined as the established construc-legislation, by
here,oftion the bill of citedThey are not for therights. pur-

doctrine,of but ina new of apose introducing conclusionsupport
based on the distinction between theprivate rights protected by

trial,reservation of and not thatpublic rightsjury protected by
reservation. However much of them differ from the viewsany may
that in tothis state in relationprevail special legislation, unequal
taxation, the correlation of andtaxation the line be-protection,
tween and or otherlegislative judicial questions, constitutional

the mass of American authorities on thesubjects, ofgreat power
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claims,the of concur withover municipal paymentthe legislature
of thatin the a cannot bedecisions principleown recognitionour

trial claimed the defendants inthe ofreconciled with jury byright
240;118, 192, 193, Cool. Tax.Con. Lim.case. Cool.this 230—

first,Cor., show,; c. 4. that240, 1 Dill. Mun.239, They678-703
theover becausecertain municipalitiesthe state powerspossesses

essence,are identical in and aits subdivisions privatestate and
state,the is not or re-or reserved fornot grantedright, granted

and, no orassertionfor its secondly, sug-served municipalities;
or counsel of a ofmade court municipal rightbybeinggestion

is not intrial, of such a ifthat the existence practically,rightjury
terms, denied.

forhas beenthe latter directlyIn a few cases point presented
exercisesdecision, held that where theit has been legislatureand

noton the latter areburdensits of municipalities,power imposing
of the facts. In Bor-for the determinationto a trialentitled jury

374, had at52 Pa. St. four boroughsDunmore’sough Appeal,of
out of a on thecreated township, leavingdifferent times been

be a a debtcontinued to largerwhich township,remaining part,
authorized a distri-statute thenA justthan its due share. special

thecommissionersto be made appointed bybution of the debt by
creaturesthatheld municipal corporations, beingcourt. It was

ofhad not a constitutional juryof the rightpower,legislative
169,v. 64 Pa.Fox,in St.was Philadelphiatrial. This case approved

Hall,In re 5was reached181. similar conclusion PennsylvaniaA
for to assess a204, of six had beena providedPa. St. where jury

made inflicted a mob.had beenwhich the liable) byloss city(for
259, 265,Finance, it was held38 N. J. LawBoardIn Cleveland v. of

offor the equitablein adjustmentthat the providinglegislature,
a tribunal for thespecial pur-a appointclaims city, mightagainst

“ Haws,v.In the case of The 37of a Peoplein place jury.pose
in, the court for a manda-made440, supremea motion wasBarb.

theto him toof thethe city, compel paymus comptrolleragainst
arbi-which had been awardedsum of byarelators money,large

to deter-trators, to an act of the legislature,pursuantappointed
what, thewere entitled to receive from cityifmine anything, they

for the of certaincontractof an buildingfor breach allegedthe
Theof the Croton water-works.new reservoirin thegate-bouses

contract, andexistence of thethedenied legalhadcorporation
work,it, the relators to do theor to allowrefused to consummate

inthe act providingquestion,thereupon passedand the legislature ” theon which generalgroundfor an arbitration.....One
term the motionof theorder special denyingterm affirmed an

“ there wasa demand thehadrelators against city,was that if the
exists, man-such a aaction, that whereand remedya remedy by

court, moreover, ofdenied thetheBut powerwill not lie.damus
to an arbi-the to submitlaw cityto a obliging'the legislature pass

the constitu-was basedThat uponin such a case. positiontration
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onrelied thebyprivate property,tional protectingprovision
were betweencase. If the transactionindefendant the present

the onebut this andnot that provisionI doubtprivate persons,
tofatal thehave beenof trial wouldthe juryright bypreserving

been a corpo­of the had privateif thecase. So corporation city
franchises,its charter andand corporateration. But being public,

control, that theofI am legis­to opinionsubject legislativebeing
theto create a board forof its ownlature had a authority,right,

of the Darl­claim, the consentof the without city.”adjustment
York, 164, 203, 204.31 Y.v. New N.ington

6Norfolk,Co. v. AllenQ. CountyIn H. B. Turnpike of& &
357,353, 358, 360, commissionersa statute authorized appointed

com­be to athe to turnpikethe court to assess paiddamagesby
inand to determinotheir road a freefor highway,makingpany
ofthe countiesshould bethe paid bywhat damagesproportions

to anNorfolkThe ofNorfolk and objectedPlymouth. county
theofto threethat quartersaward which county payrequired ” ““ court, isthefirstThe and objection, sayleadingdamages.

because theis unconstitutional and invalid legislature,that the act
to thethe commissionersin that the amount awarded byproviding

road, franchise, shall beand otherfor their property,corporation
tohave assumedcounties of Norfolk and Plymouth,thepaid by

. of this. . Thea in its nature gistexercise judicial.power
is,it, of thisthat as the effect provi­as we understandobjection,

of the withoutcountyis to take and the moneysion appropriate
consent, havetheir the should providedand legislatureagainst

toof the of thesome mode in which the countyquestion liability
inthis and the extent orbe withcharged expenditure proportion

all, shouldthem, if atwhich the burden should be borne liableby
ac­been determined a tribunalhave judicial duly appointedby

constitution, to a trialthe of the with ato rightcording provisions
fact,of and that theon all legislaturedisputed questionsby jury

enact thathad no or to determine andpower authority arbitrarily
Norfolk should a of the sum to be awardedthe of pay partcounty
of and of thefor the value the franchise property turnpike corpo­

ration, and to to commissioners a andjurisdictiondelegate authority
,to and decree the share of such sum which wasadjudicate finally
to thebe The was overruled. Salembypaid objectioncounty.”

Essex, 282,Turnpike v. 100 Mass. is a similar case.County of“ Vermont,of inThe a section of an act tolegislature suppress
had enacted that a commissioner should becountyintemperance,

elected, for towho an each townmight appoint agent purchase
on its account to be the for sale for medicinalliquors kept by agent

and all other of was Onepurposes, selling liquors prohibited.
forMann was the the town of and inappointed agent .Randolph,

that character inof the Atkins v. Ran-purchased liquors plaintiff,”
town,226,31 Vt. “on the credit of the but haddolph, betrayed

his trust in not over the of the sales madepaying proceeds by
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toaction was recover the town thehim. The againstbrought
so The court held the law uncon­of the liquors purchased.price

stitutional, violation of theas a protectingprovision private prop­
in the of ofbillcontained rights.....The opinion,erty,

course, of the state to makedenies the right legislature public
without the consent ofon the town the inhab­bindingregulations

itants, an to It iswhich involve obligation pay money. opposed
conceded here to make suchtheto invariably regulations,right,

was inon Its an ableand stands no exposedprinciple. fallacy
204,York, 164,v. New 31 N. Y.Darlingtondissenting opinion.”

230,85 H. it was held thatIn State v. an actWoodbury,205. N.
constitutional,wasselectmen to appoint liquor agentsrequiring

were liable to indictment for toand that selectmen refusing ap­
constitutional was raised andthem. The objection arguedpoint

those of towns tocounsel who dangers compellingpresentedby
trade, to have had with thein which seem Vermontweightengage

toBut of the townscourt. the imposepower legislature upon
will,officers, their the of on aand their against duty carrying

traffic was sustained.liquor
moved tocourt to have been a ofThe Vermont degreeappear

of the law. Their decision containsthe operationindignation by
addressed to thethat besome appropriately legisla-appeals might

ture, a clear statement of constitutionalbut does not contain prin-
v. That thein with Stateconflict Woodbury. legislatureciple

to them ina town to keepprovide highways, repair,may compel
caused ofand to incur a for the latterdamage neglectliability by

not denied in Vermont. Between theis a powerduty, proposition
suitable for andof towns to furnish travel tohighwayscompelling

suitable,not and the ofbe forliable highways powerfurnishing
forto furnish suitable medicine and tothem liquorscompelling

that no distinction can bethe of madebe liable for duty,neglect
before us. Theaffects thethat question legislature may compel

forfountains of water man and beast.towns to provide public
kind, constitution,And, of of this the in itsthe decision casesfor

form, on the be-furnishes no test based differencelegalpresent
or and a of vaccinewater-workstween parks, supplypublic public

alcohol, or other deemed necessa-matter, drugsopium, strychnine,
of thethe healthfor community.ry

an, 664, 687,in 29made State v. Wis. toThe objections Tapp­ leg­
on the of enlistmentislation imposing municipalities duty paying

bounties, that the decision is not an onwere such theauthority
is no of taxationin this case. Here for aquestion publicquestion

law,taxation,of of orequality uniformity legislativepurpose,
Arbitration, law,of accepted generalexercise power. byjudicial

cases, andof as a mode ofin this class ascertaining defending pub­
is not taxation for a noroflic property, private purpose,rights

taxation, discrimination, nornor exerciseunjust legislativeunequal
is saidIn v. about theof State nothingjudicial Tappan,power.
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statementof trial. The that the cannot com-legislatureright jury
enlistments,to bounties for and thata town there mustpaypel

and;be a refer to the line betweenfirst judgment, may legislative'power.judicial
Graham, 144, aIn v. 57 Ill. law commis­Gaye appointing

to fix the amount of certainsioners liabilities wasmunicipal
unconstitutional because the constitution ofdeclared Illinois for­

tobids the of affairs but elected cor­corporatedelegation any
Co., 273,In v. Rice 9 Minn.officers. Sanborn commis­porate

sioners wei% authorized to audit and a claim aadjust against
board, it was held that thisand was a(1) ofcounty usurpation

and, in answer to the that the boardjudicial power, (2) objection
for whose affairs suchwas a quasi proceedings werecorporation,

allowable, that the claim was not in fact the cor­against quasi
ion, Somerset,Inbut the v.tax-payers. 33poral against Plympton

283, it was held that a town lias a constitutionalVt. oflight jury
case; but the attentiontrial in a of the court washighway not

to whether trial is athecalled questions jury granted as-­public
and whetherwell as a reserved the defendants’private right, high­

and were or Theprivate public.liability distinctionway duty
of thebetween the character involved in thepublic rights defence

ofof that and the character those reservedcase in theprivate bill
notice. The sameof inescaped thing happenedrights v.Copp

179,Henniker, N. and in other cases. In55 H. Dow v. Norris, 4
16, court,20,N. this its decision of aH. overruling constitutional

Foster, 1 H.in N. 61Lewisv.question (Smith (N. H.) 420), say,—
“ considered,. . neitherThe . was raised nor andquestion we

it as a decision of the In State Holmes,cannot view v.point.” 38 N.
225, 230, decision ofH. the a constitutionaloverruling question in

289,Hackett, 293, 294,v. N. H. the courtAdams 27 Wesay, do—“
that as we should ifnot feel thepressed authority,by question had

in whichbeen there a called the courtway upon topresented itgive
a careful and extensive examination.” to ourAccording precedents,

is not settled decisions in which it wasa overlooked.point by
settled, if can be settledIt is ofanything by weight authority,

the defendants are a athat merepublic corporation, ofpiece gov­
control;toernmental machinery, subject legislative that then-­

suit,so fai1as are involved in this arerights, theycorporate public
in suchto such an extent and a sense that stand in thethey posi­

had,would if it as ation the state occupy single corporate person,
the which it has assumedassumed ashighway liability cor­many

and that these are notpublic rightsporate persons; protected by
of trial. Inthe reserved theirprivate right jury purely public

stand, case, state,the defendants in this for thecapacity and as
For the of thisthe state. all arepurposes theinquiry they state.

For these there is no difference betweenpurposes liabil­highway
assumed and retained the state as one undividedity by public

retained,the assumedand same andbody, liability through legis­
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the as several hundred ofstatelative power, by municipal parts
whole,not thanThe are thethe same public parts greaterbody.

in in thisdiffer from the whole materialnor do any respectthey
of isThe all the a assumed■case. liability parts liabilityhighway

and, convenience,whole, for divided. Its characterthe legalby
into toaffected its division territorialis not parts correspondingby

needed to forof the state. The taxation•divisions pay damages
is for aof the assumed purposeduty equally jmblic,neglect

to thethe undertakewhether perform duty through agentspublic
officers, offi­or called towns and towncalled state through agents

taxation forTo authorize thecers. compulsory municipal public
demands, either of a character foundedof orlegalpayingpurpose

280, 380,Con. Lim.andon moral justice (Cool.obligation■only
128, 688, Cor.,127, Dil. Mun. s. the constitutionTax. 75),Cool.
the assessment to be a unanimousnot approved bydoes require

twelve men.decision ofjudicial
authorize selectmen to contract the creditThe state may upon

or labor to the oftown for fulfilmentthe property requisiteof
duties, as, for the of the relief ofrepairtown example, bridges,

of for the town Rich v.or the liquorssupply agency,paupers,
;350,Errol, 356­ v. 16 N. TheN. H. Wells H. 53.51 Goffstown,

authorization,mere and these dutieslaybeyondmay golegislature
selectmen, and their to be enforcedrequire performance byupon

Somersworth,v. Selectmen 39 N. H. and511),mandamus (Hall of
355;v. 23 N. H. State v. 35State Hoyt,indictment. Woodbury,by

234; Fitts,230, v. 44 N. H. 621. A voteState unanimousH.N.
the selectmen not to thus laiddutiesperforma town instructingof

the state would be of no effect. Such a votethem byupon
it their to suffer the ofnot make duty penal consequenceswould

their It isduties. the of select­to statutoryperform dutyrefusing
the of a if funds andto for havesupport paupermen theypay

of the Grafton,of the town. Andover v.satisfied liability.are
In the allowance and of claimsN. H. payment against7 298, 303.

counties, out of the selectmenand proper publictowns treasury,
statute,becommissioners manda­may compelled, byand county

act,indictment, to not as meremus, con­and municipal agents,
orders, but as servants bound to dis­publictrollable by municipal

those theinstructions law of the state.all except given byregard
that now authorizes local boards to allowpowerThe legislative

trial,without athe formal can au­judicialclaims against public
to do the same with a trial. Inthe same boardsthorize thing

359,v. N. H.work Merrimak 59County,.such judicial (Salisbury
Middleton, 278,H.12 N. a trial is not unconstitu­v. 283)Pike

Albee, 423,settled, in v. 61 N. H. that aIt is Statetional. jury
is not a constitutional of thein a right pub­trial particular county

Petition, 376,in Farnum’s 51 H. that thesettled,It is N.lic.
the constitutional fromnot retro­is protected by exemptionpublic

sound,These decisions are and should notlegislation.spective
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reversed, be held thatit cannot theareoverruled. Until theybe
bill of Norin the canthe reserved rights.has all rightspublic

andthe specialheld that general imposition adju­beit properly
duties, liabilities, theand burdens by legislature,ofdication public

commissioners, from 1784 to thewithoutselectmen, jmies, pres­and
time, of the constitution. Itcontinual violation fol­has been aent

“ of thecreaturesbeing legisla­that corporations,lows municipal
of state,of the theand subordinate governmentpartstive power

that itto the extentthe will may providetoare subject legislative
for the oftribunal claimsof a adjustmentthefor appointment

Finance,Cleveland v. Boarda trial.”them without juryagainst of
259, 266.N. Law38 J.

Case discharged.

StanleyJJ.,Carpenter, did not sit:Allen, Blodgett, and
JJ., concurred.Clark,and

Henniker,J., 179,v. N.Smith, In 55 H.dissenting. Copp
1875, held, consideration,theitin was thatgreatestdecided upon

is secured to towns theof trial constitution.the by jury byright
this court of a of sucha decision questionrecent by magnitudeSo

overturned,reconsidered,be much lessnot to except uponought
moment. The isof the not ofan occasion thatpresentgravest

did not have the when thisIf towns motion wasrightcharacter.
1879), have it now under actthe ofmade they(November, August

19, 1881, c. If the defendants have no1881 (Laws 106). right
trial, no more has the a .to ato a reference.plaintiff rightjury

to discretion of the L.,The motion is addressed the court c.(G.
9, 10,231, 61 N. H. Itss. v. shouldDodge beStickney, 607).

without the constitutionaldenied Noconsidering question. legal
of either is involved. A decision v.right party overruling Copp

have no effect to authorize theHenniker will court to sendexcept
case, such other cases as werethis and like when the actpending

referee,was to a theof 1881 town’spassed, notwithstanding objec­
thetion. Never since of the constitution ofadoption 1792 until

or,motion, least,this atthe of until v. Hennikermaking Copp
court,before the has it been denied orcame that art.questioned

of to20 of the bill the totowns trialrights guarantees right by
constitution,A construction of the injury. practical acquiesced
courts,for a the the and alllegislature,century by by by parties

to not to be disturbed unless it isjudicial proceedings, ought
Theshown to be action of the inwrong.clearly legislature 1881,

believe,is tothere reason was not for theprompted, of:purpose
towns a which did notconferring upon right they possess under

constitution, but to remove thethe doubt of its existence which
this motion raised. The unquestioned practice, afterimmediately

since,the constitution took and ever ofeffect trial in theby jury
suits is ifnumerous not conclusivehighway evidencesatisfactory
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that the framers of the constitution did not understand such trials
to be within the of “cases in which itexception has been here­
tofore otherwise used and Towns havepractised.” been toliable
travellers for caused defectiveinjuries by highways, substantially
as are at ever since the actthey present, ofprovincial 1719. Prov.
Laws, 1726, 151, 1761, 116,ed. ed. 1771, 155;ed. 154,p. jo. pp.

17, 1786; Laws,, 1797,Act of 313;ed.February Act ofp. July
1829,3, Laws,1829, 48; Laws,ed. o. 1830, 580;ed. Rev.p.

Sts., 57, 1; Sts., 69, 1;Gen. L.,a. s. s. G. 75,e. c. s. 1. There is
reason to believe inthat actions on the statutegood of 1719 the
of trial was secured to the townsright jury theby by provincial

Henniker, 179, 190-192.laws. v. 55 N. H. HoweverCopp that
be, evidence,we have no or tradition,even thatmay the ac­

tions were not in tried If thepractice by beforejury. practice
the of the constitution was different from what itadoption has

since,been reason hasno. been orsatisfactory issuggested, per­
ceived, same,for the If it was the these cases comechange. within

of art.the letter 20 of the bill of and itvery makes norights,
difference that towns are subdivisions of the state.political

The fundamental ideas in the for the seemargument toplaintiff
be, athat is a of thecorporation and can-municipal part sovereign,

consent;not be sued without the that thesovereign’s ofright
trial was reserved the in art. 20jury whenby by people they
formed themselves into a and that the reservationgovernment;
cannot be construed into a of the to thegrant right sovereign.
In the constitutional ofdetermining rights municipal corporations

isit to with what dutiesnecessary, inquire are andthey charged
powerswhat they possess.

state,Towns are subdivisions of thepolitical created for the
“more convenient administration of the agovernment. Strictly,

is an institutionmunicipal corporation to anddesigned regulate
administer the mere local or internal concerns of the incorporated

it,in matters to and notplace pertaining to therelating directly
theof state at But in this much morepeople large. country, gen-

than in it is the to'erally make use ofEngland, practice the
officers,or of its as of the state for themunicipality, exer-agencies

behalf,cise, on its of in addition to duties andpublic, corporate,
ed.,functions.” 1 Dill. Mun. Cor., 3d x ofp. preface. They pos-

one,sess a double character —the orgovernmental, legislative,
other, Ib., 66;the or s.public; Eastman v.proprietary private.

Meredith, 284,36 N. H. 292. As arepublic corporations, they
to hold and are investedempowered withproperty, many powers

to enable them to answer the of their creation.purposes They
divided, towns,be united modified,,with other or otherwisemay

as the But “in thepublic exigencies may require. incorporation
of a town there is no reserved to itstakeimplied power property

and it to another town. botharbitrarily give Corporations, public-
and be conceded to stand in this on the same:private, may respect
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524,Chester, 533,v. 3as individuals.” Bristol New N. H.ground
535; 43; v.Terrett 9 Cranch DartmouthTaylor, Collegev. Wood­

518,ward, 4 Wheat. cannot663. The onelegislature compel
toor to the of the debts oftown contribute anothercity payment

Flatbush, 60 Y.Lands in the Town N. to(Matter 398),ofof
debtcontract a for local its will v. De­purposes against (People

troit, 228, 17,Mich. Ill.28 v. 51 v.Chicago,People People
Batchellor, 53 N. Y. nor create a debt from one to128), county

ofanother if was at the time the ofdue the actnothing passage
Franklin, 76,v. 16 Mass. Grants of84).(Hampshire prop­

to cannot be resumed thepublicerty corporations by sovereignty.
Woodward,andTerrett v. Dartmouth v.Taylor College supra.

the state deals with a theWhen onmunicipal corporation footing
contract,of the is to be as a com­municipality regarded private

Lawrence,Richland v. 12 Ill. 8. These cases are sufficientpany.
to ashow that does not all the im­municipal corporation possess
munities ofand the of which it is arights sovereignty part.

trial,If the of a in cases not within theguaranty jury exception
20, towns,in art. does not to no other of the constitu­apply guaranty

tion to them. are orall noneapplies They protected of theby by
of that instrument. But a town’sprovisions beproperty cannot

taken for uses without of 12;Billpublic compensation. art.Rights,
524, 534,Chester, 535;v. N.Bristol New 3 H. v. Der­Londonderry

8 320. A of forN. H. action the ofry, aright vest­support pauper
“towned in one another cannot beagainst cutconstitutionally

enactment,off as it would beby any legislative in itsretrospective
therefore 23;and unconstitutional and void.” Art.operation Pem­

113,broke v. N.44 H. 114. Acts of a inresidentEpsom, a town
which, at the time took did not him athey place, give settlement

town,in that cannot be made to have that effect by subsequent
261,Franklin, 257,Dunbarton v. 19 N. H.legislation. 263. An

aact that of the of apart newproviding expense inhighway any
cases,in certaintown bemay, towns,imposed upon neighboring

cannot to Petition,cases. Kennett'sconstitutionally apply pending
fund,24 N. H. 139. A town,the state to agranted by cannot

be declared act ofconstitutionally thesubsequently by legislature
Andover,to to individuals. v. 38,54 H.belong Spaulding N. 52-­

55. Towns are art. 15 of the billprotected ofby andrights,
cannot be held to foranswer offence until the same isany fully
and and described. Stateplainly, substantially Can­formally, v.

195,N.28terbury, H. 228. All these cases must be overruled in
“towns,to thatorder hold in controversies concerning property,”

notare entitled to the constitutional of trialguaranty by jury,”“unless it is shown that suchin iteases was otherwise practised
before the constitution was adopted.

It is to reconcile the decisions withimpossible foregoing the
doctrine that the bill of was framed for therights ofprotection

lxii. 16YOL.
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individuals It must follow that aof exclusively.rightspersonal
is theincluded within affordedprotectionmunicipal, corporation

17,16, 18, nowhich that shallarticles and subjectprovideby
an the same orto be tried after for crimebe liable acquittal,

that crime or offence to be tried inno oughtoffence 16);(art.
in itthan that which is committed (art.other 17);countyany
to to the nature ofthat beall penalties proportionedand ought

offence 18).the (art.
“ in all suitsand betweenIn all controversies concerning property,

“&c., trialthe have a toor more parties righttwo persons,” except,
to include towns. In itsThe is broad enoughlanguageby jury.”

“Indeed, allit to them. the words interms is applicableliteral
have unlessno significancerespecting property”controversies

in-Trial is secured toare to by juryapplicable corporations.they
as these words. No haswithout with reasonasdividuals perfectly

can be constitutionalno reason given, why guarantiesbeen given,
as to toshould not well artificial asrights applyof property

towell to asas private corporations,natural publicpersons, —in
short, with the ofto entities endowed law capacity holdingall by

to them. shouldWhyLiterally interpreted, they applyproperty.
the which the lan-construction ofbe by protectiondeprivedthey

secure, is toand which asis broad to importantenoughguage
? can it be assumedindividuals whatas to Upon groundthem

ofthe article not intend that thethe of didframers propertythat
towns, beas of shouldas well protected?persons,

owners of holdnever be absolutecan any property. TheyTowns
law,thein trust fortitle, but always purposes appointed bythe legal

citizens, who are the beneficial owners.benefit of thefor theand
trust, and has a direct and valuableis a cestuitax-payer queEvery

is forHis individual estate liablethe directlyin property.interest
ofcan be inferred that the makers the con-How ittown debts.the

didfor thestitution, used pertinent purpose,where languagethey
well the more immediatethese as asto rights,intend protectnot

?ofdirect propertyrightsand
that the of in allhave trialstipulated right by juryThe people

““ sacred,” and, inshall heldbepropertyrespectingcontroversies
the ofthe of inestimablefullest advantage privilegeto reaporder

shall bethat none but qualified persons appointedtrial by jury,”
thus ofThe solicitude shown the framersbyasserve jurors.to

be in itsconsidered interpretation.constitution may properlythe ”“of this inestimable notlimitationrestriction or privilege'Any
come,of notwords the instrument shouldclearthebywarranted

construction, but from the direct action of thejudicialthrough
!people.

Ladd,179, J.,Henniker, 192,N. H.55 says,v.In Copp —“In
town,a of action theagainstto the rightparty damagedgiving

form of or the court in whichthe the remedy,without specifying
to beor the course of the judicial proceedingsto be sought,it was
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the a of action to beadopted, gave accord­legislature right pursued
torts,to the usual in cases of and theing practice courseordinary

of doubted,the common law. It has never been so far as I am
1786,aware, ofthat the statute and all its amendments,subsequent

not, indeed,both a of trial ingive parties right by jury, express
terms, but natural and Of theby necessary implication. universal

thison there can be no doubt. It isunderstanding point impossi­
ble to hold that the act of 1786 did not thechange previous prac­
tice, if tothe was this class of casesprevious practice withouttry
a Holderness,And the decision in Baker v. 110,N.26 H.jury.
114—where the oferror Backus v. Lebanon N. H. was19],[11
corrected —is conclusive the that the toupon a trialpoint right by

cases,in this class of from 1786 to thejury, existing ofadoption
‘constitution,the does not leave this class the cases inamong

which it has heretoforebeen otherwise used and butpractised,’
itshows to be the cases in which this mode ofamong isprocedure

to be held sacred.
State, 536, 542,“Pierce v. 13 N. isH. also an to theauthority

that ‘heretofore’ in thepoint 1792,constitution means before and
‘that the laws which have been used,heretofore andadopted, ap­

in the orproved state ofprovince, Newcolony, andHampshire,
law,’on in the courts of refersusually practised to the provincial

laws as modified statutes in theby betweenpassed 1776 andperiod
It1792. cannot be doubted that the act of 1786 the togave right

cases,a trial in this class of and that thisby jury case is not one
‘of the cases in itwhich has been heretofore otherwise used and

within the ofpractised,’ the constitution.”meaning
To the views thus Laddexpressed there is noby Judge satisfac-

answer.tory

Willoughby, v.Adm’r, Holderness.

A bycontract that is valid the established construction of the constitution
when the made,contract is is not invalidated a of thatby change con-
struction.

Assumpsit, town,a on a noteagainst datedpromissory January
22, 1879, and to the intestate the towngiven inplaintiff’s by place
of $200, 8,1862,another note for dated whichSeptember was pay-

Lee,able to Daniel and was him the town as agiven by bounty
for his enlistment in the service of the United Statesmilitary for
three 25, 1862,Factsyears. under aagreed. August suitable

warrant,article in the the town had voted to a $200.ofpay bounty
Afterwards, about him,the time the note was Leegiven enlisted
in with thecompliance terms of the defendants’ offer. The act of

9, 1862, s. 3 thatJuly (c. towns raise2580), provides may money
and the same toappropriate enlistments.encourage voluntary


