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adopted, the legislature gave aright of action to be pursued accord-
ing to the usual practice in cases of torts, and the ordinary course
of the common law. It has never been doubted, so far as I am
aware, that the statute of 1786, and all its subsequent amendments,
give both parties a right of trial by jury, not, indeed, in express
terms, but by natural and necessary implication. Of the universal
understanding on this point there can be no doubt. It is impossi-
ble to hold that the act of 1786 did not change the previous prac-
tice, if the previous practice was to try this class of cases without
a jury. And the decision in Baker v. Holderness, 26 N. H. 110,
114—where the error of Backus v. Lebanon [11 N. H. 19], was
corrected—is conclusive upon the point that the right to a trial by
jury, existing in this class of cases, from 1786 to the adoption of
the constitution, does not leave this class ‘among the cases in
which it has been heretofore otherwise used and practised,” but
shows it to be among the cases in which this mode of procedure is
to be held sacred.

“ Pilerce v. State, 18 N. H. 536, 542, is also an authority to the
point that ¢ heretofore’ in the constitution means before 1792, and
that ¢ the laws which have been heretofore adopted, used, and ap-
proved in the province, colony, or state of New Hampshire, and
usually practised on in the courts of law,” refers to the provincial
laws as modified by statutes passed in the period between 1776 and
1792. It cannot be doubted that the act of 1786 gave the right to
a trial by jury in this class of cases, and that this case is not one
of the ¢cases in which it has been heretofore otherwise used and
practised,” within the meaning of the constitution.”

To the views thus expressed by Judge Ladd there is no satisfac-
tory answer.
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A contract that is valid by the established construction of the constitution
when the contract is made, is not invalidated by a change of that con-
struction.

ASSUMPSIT, against a town, on a promissory note dated January
22,1879, and given to the plaintiff’s intestate by the town in place
of another note for $200, dated September 8, 1862, which was pay-
able to Daniel Lee, and was given him by the town as a bounty
for his enlistment in the military service of the United States for
three years. Facts agreed. August 25, 1862, under a suitable
article in the warrant, the town had voted to pay a bounty of $200.
Afterwards, about the time the note was given him, Lee enlisted
in compliance with the terms of the defendants’ offer. The act of
July 9, 1862, s. 8 (c. 2580), provides that towns may raise money
and appropriate the same to encourage voluntary enlistments.
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Pile & Parsons, for the plaintiff.
J. L. Wilson and Bingham ¢ Aldrich, for the defendants.

Dog, C. J. The principle of local government authorizes grants
of limited powers of local legislation to towns, but the power of
general state legislation cannot be delegated by the senate and
house in whom the constitution vests it. State v. Hayes, 61 N. H.
264. Taxation is an equal division of public expense. Local gov-
ernment necessarily allows taxation to be higher in one town than
in another for local purposes, but not for purposes not local.
Gould v. Raymond, 59 N. H. 260, 278; State v. Express Co., 60
N. H. 219, 251. The rule of uniformity is coextensive with the
territory in which a tax is assessed, and prevents unjust discrim-
inations. Railroad v. State, 60 N. H. 87, 956. Authority to pro-
vide for the prosecution of the war of 1861 was not a power of
local municipal legislation, and could not be delegated by the state
to the towns. The expense of the war was not local in its legal
character, and an unequal division of it among the towns cannot
be constitutionally made by the legislature, or by a delegated
power of taxation exercised in some towns and not exercised in
others. Bowles v. Landaff, 59 N. H. 164, 193, 194. But in 1862,
when Daniel Lee enlisted on the faith of the bounty offered by
the defendants, the construction established by general acquies-
cence was, that an unequal division was legal.  Crowell v. Hopkin-
ton, 45 N. H. 9; Stone -v. Danbury, 46 N. H. 189; Huntress v.
Stratham, 46 N. H. 409; Shackford v. Newington, 46 N. H. 415,
492, 428 ; Upton v. Stoddard, 47 N. H. 167; Hilliard v. Stewarts-
town, 48 N. H. 280; Kidder v. Stewartstown, 48 N. H. 290;
Knowlton v. Sanbornton, 48 N. H. 3383 ; Greenland v. Weeks, 49
N. H. 472; Spaulding v. Andover, 54 N. H. 88, 50; Piitsburg v.
Dagnforth, 56 N. H. 272. And the contract made by him and
the defendants, being valid by the law as then construed, was not
invalidated by the subsequent change of construction. 68 N. H.
628; Lee County v. Rogers,T Wall. 181; Douglass v. County of
Pike, 101 U. S. 677, 6806, 687; Taylor v. Ypsilanti, 106 U. S. 60,
69-T2; New Buffalo v. Iron Co.,106 U. S. 78; County v. Douglass,
105 U. S. 728, 1382; Dil. Mun. Cor., s. 517.

Case discharged.

ALLEN, J., did not sit: the others concurred.
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By s. 7, ¢. 327, Laws 1846; when a busband was administrator of his in-
* testate wife, the legal and beneficial title of her personalty vested in him,
subject to the payment of her debts.




