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forwhich new trials. Whetherprinciples applicationsgovern
done, done,has been or would be thejustice injustice by denying

of,is a fact to be decided at the trial termquestionapplication,
Howard,v. N. H. 91. IfBrooks 58 cause for a new trial is not

term,atshown the trial there should be

on theJudgment report.

Smith, Blodgett, JJ.,Stanley, did not sit:and the others
concurred.

Company.v. PhœnixMoore Insurance

A rendered void the violation of a condition that theby insuredpolicy
shall not be for a of more than ten with-building unoccupied period days

the on the is notout insurer’s consent indorsed revived thepolicy, by
theofoccupation building.subsequent

Assumpsit, 15,1876,on a of insurance issued forpolicy August
and)shed,house,term of threethe theyears, plaintiff’sinsuring

in,Hart’sbarn, Location, $800, $50situated in the sum of and on
and in the barn. The werethe hay produce premises destroyed

19,fire December 18 or The other con-1876. amongby policy,
“ditions, contained the If the above mentionedfollowing: premises

ofshall become vacant and for a more than tenunoccupied period
hereon,. . without the assent of this indorsed.days company

. . . then and in such this shall be void.” Incaseevery policy
“thethe written of the was inserted Occu-portion policy following:

tenant . . and reference to.pied by application forming part
issued,the time the thehereof.” At was werepolicy premises

a tenant who the wouldoccupied plaintiff expectedby stay
weather, November,or until some time in andpleasantthrough

who to the when he moved Thenotifyagreed plaintiff away.
24,tenant left the without thepremises August giving plaintiff

notice; remained thereafter to Decemberand they unoccupied up
11, from towhen the sent two men Lisbon makeplaintiff prepa-
ration and the for themselves andget buildings ready occupancy by

winter,the inothers while out last-blocksduring gettingengaged
from the land. These men the fromoccupiedplaintiff’s buildings

18, when,untilDecember 11 December their provisions having-
out, started for the White Mountain House forgiven they supplies,

and returned on the 19th. their absence theDuring buildings
were burned. The and the two men the formerplaintiff expected

Lisbon, ,his atto return from home N. H with De-supplies, by
18,cember or but he was from so a severe17 prevented doing by

storm until December 20.
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informed, know,and notnot did thatThe defendants were the
of time aftervacant for thewere insuranceany lengthbuildings

fire, until some time afterwas effected and before the the ofproofs
loss were filed.

were,defences Fraudulent inThe misrepresentation pro-—1.
insurance, thethe and over-valuation. 2. That waspolicycuring

force, fire,the at time of thenot in or on thecompany,binding by
toof the in 3. Thatreason condition theregard unoccupancy.

the becaused to burned.fraudulently buildingsplaintiff
had no actual theThe that wereknowledge premisesplaintiff

there, 11.until he went December There was nounoccupied
claim that failure to notice of the ofthe give theunoccupancy

mistake, Laws, 172,was a within the of Gen. e.buildings meaning
2,s. evidence to such anor was there tending claim.any support

denied,for aThe defendants moved verdict. Motion and the
defendants excepted.

law,court instructed the as matter ofThe that thejury, policy
voiddid not become reason of the of the build-by non-occupation

11, 1876;from 26 to December and theings August defendants
excepted.

Verdict for the which the defendantsplaintiff, moved to set
denied, theaside. Motion and defendants Theexcepted. opinion

tomakes it state the other takenunnecessary exceptions upon the
trial.

Aldrich,Bingham andPhilip Bingham,Carpenter, Mitchells£
Batchellor, for the defendants.

Jordan, Morse,Brew Foster,Band and J. L.Bay, for the
plaintiffs.

Smith, J. The defendants are liable in accordanceonly with
the terms and in theirexpressed contractstipulations as the con-

ofditions their The contract isliability. in and iswriting, con-
tained in the of insurance. Inpolicy consideration of paid#8.50

the the defendants covenantedby to insureplaintiff, his property
loss or fire for the termagainst damage of threeby com-years

15, The1876. contained thismencing August policy condition:
“ If the above mentioned shall be orpremises occupied used so as

risk,to increase the or become vacant and for aunoccupied period
of more than ten or the risk be increaseddays, anyby means

assured,whatever within the ofcontrol the without the assent of
hereon,this everyindorsed then,. .. andcompany in such

case, this shall be void.” Thepolicy remainedpremises unoccu-
11, 1876,from 24 until Decemberpied August and on the 18th

or of19th that month were fire. The contractdestroyed by was,
not that the should be void in case of losspolicy or damage by
fire the of butduring thatperiod andunoccupancy, unoecu-vacancy
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no to in­the There is occasionterminate policy.shouldpancy
a and anbe between vacantdistinction therewhat mayquire

Co.,(Herrman v. Merchants’ Ins. 81 N. Y.buildingunoccupied
162,Co., N. Y. N. A. Fire Ins.Adriatic Ins. 85184, v.Herrman

464, Ins. Co.63 Ill. American v. 78 Ill.Padfield,Co. v. Zaenger,
build­at the trial that thewas made plaintiff’sfor no point167),

24 untilvacant and fromnot both Augustwereings unoccupied
to an of the'is it into11. Nor go inquiryDecember necessary

thethis It is thatfor condition. partiesexacting enoughreasons
a that would affordthe covenant. It was conditionintoentered

fraudulent incendi­a substantial characterof againstprotection
arism, Hill v. Ins.insurers well avail themselves.of which may

Co.,82; v. N. H. 406. The insurersCo., H. Ins. 56N.58 Sleeper
of to the care andthe terms thea policy, supervisionhad right, by

in the of the Ashworthinvolvedwhich are occupancy buildings.
Co., 422.112 Mass.Ins.v.

condition, nordefendants of theno waiver thewas byThere
insured, forthe of theto condition premisesassent changedany

the were unoccu­no notice or thathad knowledge buildingsthey
waiver,of A tofurnished his loss.until the plaintiff proofspied

effectual, unoccu­The were leftmust be intentional. premisesbe
if continuedten and the hadmore than days; non-occupationpied

fire, v.the couldof the not recover. Fabyanthe time plaintiffto
206; 240;Co.,Co., H. v. Ins. N.33 N. 38 SleeperShepherdIns. H.

82;Co., 406; Co., Bald­N. H. Hill v. Ins. 58 H.56 N.­ v. Ins. ­
329;164; Co.,Co., 60 N. H. v. 14 AllenIns.v. Ins. Lymanwin

Pick;Co., 162; Co., N. Y.21 85Herrman v. Ins.v. Ins.Merriam
Co.,231;Co., 15162; v. Ins. 9 Allen v. Ins.WustumHarrison

530;Co., s.138; v. Ins. N. Ins. 1873)Mead 7 Y. (ed.MayWis.
248.

v.the the Stateofis contended by plaintiff, upon authorityIt
Richmond, 232,H. that the had not become abso-26 N. policy

ten the housethe of from the timeatvoid expiration dayslutely
thebut was at the ofvoidable electiononlybecame unoccupied,

to be un-the construction of contracts words areIndefendants.
sense, casesand in thosetheirin popular exceptderstood ordinary

senseused have athe words bywhich acquired usage peculiarin
and one. this case thethe Inordinaryfrom populardifferent

not a differenthas acquired“void” by usage significationword
one of a come toand contract that hasthe popularordinaryfrom

force. Whether the theor cessation ofño bindinghave legal
conditional,of insurance was and orcontract temporaryexecutory ”“absolute, butis a void means that onand question;perpetual

of continuous the was notnon-occupation plaintiffthe eleventh day
have waived the condition alto-defendantsThe mightinsured.

breach;its but had nohave waivedor oppor-might havinggether,
breach,toloss make their election-.to waive thethebeforetunity

ofto when notified the loss andtheir refusal pay, unoccupancy,
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effectual that insistedwas an election the condition inuponthey
the policy.

The of the consent of the defendants to theduty obtaining
of thecondition rested with thechanged buildings plaintiff. By

his to with this contract,of therequirementneglect comply it
came to an end force of its terms.own Ins.Girard Co.by v.
Hebard, If,95 Pa. 45. when the commenced,St. unoccupancy
he defendants,had the assent of the wouldrequested havethey
had their to continue the of suchoption policy upon payment

for,additional the riskas increased called toorpremium cancel
the the unearned v. Ins. Co.,policy, refunding premium. Lyman
14 Allen is329. There no that wouldpresumption havethey

their to the ofassent thegiven without theuuoccupancy buildings
of a withcommensurate the additionalpayment premium hazard.

terminated,The once itcontract could not be revivedbeing with­
out the both ofconsent of the isIt immate­contracting parties.
rial, then, the loss of the iswhether due tobuildings unoccupancy
or Co.,to some canse. N. W.other Mead v. Ins. N. Y. 530,7
535, ; Co., 329, 335;536­ M. F. Ins. 14 AllenLyman Mer­v. State

162;Co.,riam v. Co.,21 Pick. v.JenningsIns. Ins. 2 81;Denio
Co., 232, 239, 240;v. Ins. 38 H. Co.,N. Poor v. Ins.Shepherd

274; Co., 464, 468;125 Mass. v. 66Alexander N. Y.Ins. Sleeper
Co., 401; Co.,v. Ins. N. H. Hill v.56 Ins. 58 N. H. 82.

Co., said,In it530,Mead v. N. Y. isIns. 7 safeonly—“The
rule is to hold the contract of insurance artan end the moment the

broken, and beis that it cannot revivedwarranty withoutagain
the consent both unless the insurerof has some act orparties, by
line of conduct waived the breach or violation of the warranty.”
If, show,as the that toof case seems wasreport usedeamphene
for in insured violation ofthe a condition inlight building (in the

removed from theand was after the firepolicy), hadbuilding
itcommenced but before reached the the iscase not ofbuilding,

much value the now under consideration.upon question
Co., 203,In itv. 33 N. H. was inIns.Fabyan theprovided pol-

that if shouldthe insured further insurance onicy procure the
without the consent of the indorsed onproperty company the

the should be fromdischargedpolicy, company Theliability.
insured further insurance without notice to theprocured company,

fire,which the and itbefore loss was held that theexpired by
See, also, Lewis,insurer was Glen v. 8 Exch.discharged. 607.

accordance, also,This result is in with that rule of the law of
which holds amarine insurance that deviation from the stated

a condition in the the insurer,voyage against policy discharges
deviation,the loss does not the nor thethough during riskhappen

;13be increased Kettell v. Mass. 68­Wiggin,thereby. Burgess v.
Co., 70; Co., 571;Ins.Ins. 126 v. 48Mass. Fernandez N. Y. Ins.

Co. v. Le 26. Kent7 Cranch courts are exceed­Roy, says, —“The
strict in a and toadherence theingly requiring prompt steady per-
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and,insured; theof the precise voyage considering'formance
ofwhich calculations of the valuestate of facts uponparticular

made, the and of abuse thatand uncertainty dangerrisks are
introduce,would the of the rulethe doctrineofrelaxations severity

3 Kent Com. 314.founded in soundis policy.”
382,Bearse, not inv. 12 Allen is conflict with theWorthington

of title avoids the In that casethat alienation policy.authorities
hisof a vessel insured interest (seventhe mortgagor (plaintiff)

to the Thefor one mortgagee. mortgagorpayableyear,eighths)
L., toof the vessel to whosixteenthsthen sold thirteen agreed pay

it,but to dothe recon-debt to mortgagee, failingthe plaintiff’s
to the the Itsixteenths during year.thirteen plaintifftheveyed

executed,was never but ifcontract of sale thatthewas held that
to recover was onlythe suspendedhad been rightit plaintiff’s

vendee,—was in theto the vessel vestedthe titlethe timeduring
in that the insuredthe shouldno policythere stipulationbeing

in the vessel thehis interestor during year.not assignconvey
414,Co., the86 N. Y. citedv. by plaintiff, onlyIns.Landers

notinsurance was of onof prior disposedthat the defencedecides
not elect to avoid its forinsurertrial, policyas the mightthe prior

condition, and, of the defendants knew ofif the agentofbreach
material;insurance, wouldthe of waiver bequestionthe prior

new trial was ordered.so aand
164, void,Co., 60 N. H.v. was heldIns. policyIn Baldwin t|ie

that the fire was caused innotit did appear consequencealthough
in title.of the change

Maine, cited the not i'nin areplaintiff,by point,The decisions
Maine,1861, that in the34, “Anyo. Laws provides changefor

insured, or of of theits use or- breachoccupation, anyproperty
insured,bycontract the notterms of the shall affectorconditions

the risk was increased.”unless thereby materiallycontractthe
Co.,269; v. Phœnix Ins. 59 Me. 582.CannellIns.May

toIllinois seem have followed the decisioncited fromThe cases
Wetmore, 245,Ill. where the32 forpolicy providedin Ins. Co. v.

as theso should bepremisesof liability long appro­a suspension
the terms ofin violation of the Andpolicy.and occupiedpriated

Schettler, 166,E. F. M. Ins. Co. v. 38 Ill.in N.accordingly, &
296,Co., McDowell,and Ins. Co. v.41 Ill. 50v. Ins. Ill.Schmidt

the insurer’s recommenced when the120, held that liabilityit was
terminated.riskincreased

108,Co., there48 Wis. Avasa in theInsv. provisionIn Cans
ifvoid theshould become insured shouldit buildingthatpolicy

thewithout consent of the defendants. Theunoccupiedbecome
while It was that theburnt heldunoccupied.was pol-building

of the insurer. of theat the Theoptionwas voidable agenticy-
of the which towas heldunoecupancy,had knowledgecompany

to the Thenotice assured furnishedcompany.be constructive
not to the and heloss which were satisfactory company,ofproofs
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of fiveto furnish fuller at an dollars.was expenserequired proofs
to setIt was held that the was upestopped unoccupancycompany

defence, furthercould not the toas a and expensesubject plaintiff
to its to declare thefor withoutand prejudice rightsdelay proofs

Co.,state, v.same in Wustum Ins. 15 Wis.void. In thepolicy
for the138, was that the insured could not recover lossit held by

the thatbuildingsfire of wherewhile unoccupied, policy provided
immediate noticeif the should become unoccupied,buildings

and additional beshould be to the premium paid,given company
void, ofor become and no notice the unoccu­the shouldpolicy

Inwas nor additional Putnam v.paid.pancy given premium
Co., 368, it heldCommonwealthIns. 18 Blatchf. was that the pol­

use of was con­was while the forbiddenicy naphthasuspended
tinued.

Co., 44,12 v.Lane Maine Ins. Me. and Power Ocean Ins.v.
Co., 28,19 La. are not in In the former casepoint.wholly

void,there in the that it should be andwas a stipulation policy
be in case ofshould be surrendered to cancelled of alienation the

sale otherwise. The insurance was on a store andorproperty by
assured,on thethe stock of in it. The existence ofgoods during

the store and sold the stock ofleased thepolicy, parol goods.by
he took back the store and the ItSubsequently remaining goods.

was held that not an alienation of the store withinthis was the
of the and that the would attach tomeaning policy, policy any

the assured have in the store at time within thegoods might any
Co.,term of the In Power v. Ins. the was on house­policy. policy

hold furniture and other and contained apersonal property, stipu­
lation ofthat in case of transfer of the interest the assuredany

insurer,without the consent of the the should be void.policy
risk,The the of thewas sold continuance but wasduringproperty

afterwards taken back on account of the of thenon-payment price.
The held to have been restored to thewas andplaintiff possession

loss, ifof the before the as no transfer hadownership property
taken The decision also went the that theplace. upon ground

to insure the not on thewas identicalundertaking plaintiff, goods
insurance,or time the oneffects at the of but those of theexisting

same that have been in the named indescription might building
the the it.within time coveredpolicy by

573,Co.,In v. Mut. Ins. 43 Mo.Globe theObermeyer policy
inrecited that there was insurance other in the sumcompanies of

$18,000, and for further insurance in the sum ofgave permission
in“to be total when and in$2,000, default ofreported required,”

notice the to “cease and be of no effect.” Afterwardspolicy
$4,000.further insurance was obtained in the sum of At the time

$12,000of the there wasloss other insurance. The over-insurance
was terminated more than two months thebefore loss. It was

theheld that was while theinterruptedpolicy only over-insurance
Co.,Incontinued. Morrison v. Tenn. M. & F. Ins. 262,18 Mo.
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andon and afterwards soldwhere A effected insurance property
B, to to Ait to a trustee securetoit who reconveyedconveyed

it that retainedwas held Aof thethe purchase-money,payment
interest, onloss recover theafter a policy.an insurable and might

Co., 402,Pa. it wasMut. Ins. 51 St.In v.Mitchell Lycoming
in a not to insurecovenanta breach of a beyondheld that policy

isof the a forfeiturethe valueof estimated propertytwo thirds
which toother areand when policies allegedof the thatpolicy;

loss,thethe time of areare void at theycreate the over-insurance
but if voidable for somea on theno to policy;obstacle recovery

them butthe insurer avoidcondition whichbreach of for might
See, also,waived,had the over-insurance exists. Maywhich they

Ins., 734,16, 17, 975.ec. and 1 Phil. ss.1873)Ins. (ed.
of the that theandThe strict literal meaning stipulation policy

more tenremain thanif unoccupiedshall be void the premises
bewillnot that the insurance suspended merely duringisdays
will revive whenten andafter the occupationdays,non-occupation

is onea void that does notInis resumed. speech, policyordinary
the asserts itsholder if insurernot insure the seasonablyand will ' this should so con-that clause beIt bemight argufedinvalidity.

no more than the for which itstrued as to purposeaccomplish
inserted; was thesole to insurerthat its protectwas purpose

and that if thisrisk fromthe non-occupation;resultingagainst
the intended theterminatedrisk was by reoccupation, parties

the existence of theinsurance should be suspended only during
did not On thethe assume. otherof a risk whichcause company

hand, that such an intention-would have beenbeit might argued
for awords and sus-manifested expressly providingby specially

insurance,of the and would not have beenand resumptionpension
thatthe theinferred fromto be agreementleft general policy

void; final termination of the insurance at thethat a endshould be
theisof by provisionof ten non-occupation plainly expresseddays

void;be the wouldthen and that notthat the shall partiespolicy
further, theand that voidto providethink it necessary go policy
onbecome validshould not reoccupation.

construction, or whatthe true the resultWithout determining
state,no in this we are inclinedbe if there werewould authority

in v. Insurance N.the decision 33 H.Fabyanto follow Company,
the of203, in that case seems not to*question suspensionalthough

the or considered the court.plaintiffhave been by bypresented
assumed that “void” meantIt was finally extinguished,apparently

inand the state of thesuspended; presentand not temporarily
are to hold that thewe not was.authorities prepared assumption

erroneous.
Verdict set aside.

Blodgett Carpenter, JJ., J.,didand not sit: Stanley,
concurred.the othersdissented:


