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Baker, Trustee.Foss v.

insustained conse-master for injurieshisagainsta servantIn an action by
of negligencethere no presumptionisof latter’s negligence,thequence

happened.the accidentthe fact thatfrom
law,of ormatternot to be asis presumedin defendantstheNegligence

the of theinfact, employmentthat the whileplaintiff,a by proofas
of theirhead-farmer, direction gen-as byfamily)Shaker(adefendants

to removethe of their obstruc-wheel-pit pail-factoryenterederal agent,
therein; or nine inches aby propthe wheel was raised eightthattions

above, promisedfloor which the agenton theunder the gearingplaced
theat in thethat, wheel-pit, plaintiffand while workin place;keepto

little,wheel, it to turn and itcausingthe a camehands uponhisput
him.on his andfingers injureddown

Baker,Case, the asdefendantfor injuries, againstpersonal
in Thethe of Shakers Enfield. plaintiff,oftrustee South Family

in the of the defendantstime of his wasat the injury, employment
infarmer, was while obstruc-head but engaged removingas injured

in defendants’from the wheel thetions pail-factory.
the evidence theallHis (which upon ques-testimony comprised

“was as follows: I saw Eldertion of substantiallynegligence)
accident,on the of the about 6:80 in thellandlet dayTimothy

with theHe said there was trouble andpenstock,morning.
Yes,fix it. I and went with him toif I could said theasked pail-

fromThe water the reservoir to thepenstock conveysfactory.
diameter,is in and tosome inches ten rodstwenty eightfactory;

I theis of finished onand made theplanks. repairslong, pen-
forenoon, butthat the wheel did n’t start.stock about nine The

clubs Thewe must out the in wheel waselder said it. in theget
the on above,I a under the floorbasement. onegearingput prop

on the floor. I raised the wheel orend some nineresting eight
the Eldermeans of said heinches wouldTimothyby prop. keep

it thein was at the bottom toNothing put against propplace.
in I would hold itit with a bar.place. supposed Timothykeep

to unless itI knew it was liable he in I wentslip kept place.
into worked some two on thedown the and hourswheel-pit wheel

in the I asked several times if theforenoon. wasTimothy prop
Iand said In the afternoon downall he Yea. wentright, again:

wheel,it I hands on thewas dark. it tovery put my causing
little, it came on after,turn a and down Thefingers. morningmy

all blamesaid he was to for me fromtakingTimothy away my
work; it,that he had no to do and was I toldright very sorry.

him. I now hehim I did not blame think was in Infault. going
the I orders. I itinto followed waswheel-pit supposed my duty.

to the in and I relied on hisagreed keepTimothy prop place,
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old,I think was about 70 and asTimothy yearsagreement. strong
of hisas men in Hiram Bakerage.general (trustee) generally

me orders. I conferred with Baker about the workgave always
home;at when he Iwhen he was was absent I did as pleased.

He was not at home when the accident n’tI do knowhappened.
occasion,who thehad of On another Timo-charge pail-factory.

Yea,me to fix a machine.asked Baker said and tothy washing
me,him when he asked and also the sisters in the office.”help

2, 1877,The accident October and thehappened plaintiff
remained at the defendants’ some four weeks. The tookfamily

himcare of without and for his medical attendance.paidcharge,
He first claimed in the or summer-of 1880.damages spring

November, 1877,In Baker settled accounts with the plaintiff,
and him the balance Thedue. was writtenpaid following receipt

“Baker, theand Rec’d of Hiram Bakerby by plaintiff:signed
30,one dollar in full of all demands to date. Nov. 1877.” The

it,thewas read to before he but at thisreceipt plaintiff signed
to himtime it had not occurred that he had forany.claim injuries.

At the close of the for the thetestimony plaintiff, presiding jus-
stated counsel that in his thetice to action could not beopinion

maintained, and the offered to anothershowthereupon plaintiff by
witness that Randlet said in her he not to havepresence ought

work,taken the from his and forwas blamableplaintiff away
excluded,so. The evidence was and thedoing plaintiff excepted.

nonsuit,court ordered a andThe the plaintiff excepted.

Massachusetts,J. Powers,L. H. of with forSpring (W. him),
the plaintiff.

Batchellor, Bemich,MitchellsBingham, Bingham, ¿f*Aldrich
Q. Bole,and A. for the defendants.

Smith, The claims toJ. recover the ofplaintiff upon ground
the defendants’ He contends that was theirRandletnegligence.

elder,either reason of his officeas or because the defend-agent, by
ants are a or because he was authorized to act aspartnership,

Baker, the defendants’ trustee. The defendantshyagent deny
that Randlet was alsotheir that he wasagent. They deny guilty

ifof but claim there was itthat wasnegligence,any negligence
the a in theof fellow-servant course of a commonnegligence
employment.

It is into what Randlet was act-inquireunnecessary capacity
at the time of the accident. The most favorable view for theing

is that which him as the of theregardsplaintiff general agent
is,defendants. The then whether there was evi-question any

dence of to be submitted to the The evi-onlynegligence jury.
dence this was the fact that the accidentupon point happened.

evidence,The is one of in the law of andquestion presumption



June, FOSS v. BAKER. 2491882.]

itself,not, in evidence ofthe accident The bur­was negligence.
is notden of is the It to thatplaintiff.proof upon enough prove

defendants,the thehe has suffered act of for the acci­injury by
th„edent is not of class where maxim resthat ipsa applies,loquitur

thenor where is that defendants notthe did dis­presumption
all them. v.the Painecharge Grandobligations resting upon

611,N.Trunk H. 613. “There must58 be reasonableRailway,
But theevidence of where is shown to benegligence. thing

servants,under the of the defendant or his and themanagement
as, in the ofaccident is such course notdoesordinary things, hap­

care,if the usethose who have it affordspen management proper
evidence, in ofreasonable the absence the defend­explanation by

ant, ofthat the accident arose from want care.” v.Scott London
;­ see,Co., also,Docks C. 596­ v. etc.Kearney3 H. & London R. R.—­

Co., ., 759;B.Q. Q.L. R. 411—S.­ C­ L. R. 6 B.5 v.Byrne
722; John, 567;Boadle, 2 H. & Mullen v. St. N. Y.C. 57 Gee v.

161;Co., Q.L. B.R. 8 &Railway Shear. Red.Metropolitan
13.s.Neg.,

Downer, were,—In v. 129,Co. 11 Wall. the factsTransportation
in and,The the harbor ofplaintiffs’ gotpropeller aground Chicago,

water,the hold with the defendant’s coffee in wasfilling bags
of theThe bill from liabil­damaged. lading plaintiffsexempted

from losses occasioned of onthe theity by dangers navigation
lakes and Therivers. defendant claimed and toundertook prove
that the loss have been ofthe exercisemight prevented by proper
care and was heldskill. It that the burden of suchestablishing

withrested the defendant andnegligence that(original plaintiff),
it was instruct the iterror to that was the of thejury duty

defendants) to show that nothad beenplaintiffs (original they
said,of The court There was noguilty negligence. presump­—“

tion, from fact ofthe a loss in this thatsimple occurring way,
there was on the of the Aany negligence part pre­company.

of from the occurrence of an accidentsumption simplenegligence
arises,seldom where the anaccident from actexcept ofproceeds

that,such a character where isdue care taken in its performance,
no cases,ensues from it in similar or where itinjury ordinarily is
caused the or misconstruction of a overby mismanagement thing

control,thewhich defendant has immediate and for the manage­
ment or ofconstruction which he is responsible.”

In the absence of statute railroad liableany making corporations
locomotives,for fire communicated from their thedamages factby

that the has been fire communi-plaintiff’s property injured by
cated in itthis has been held in some does notway, jurisdictions,

437,raise the of Pierce Railroads andpresumption negligence.
a,ndcases cited. ownerSo the of land burn the brushmay wood

thereon for the of cultivation,the land into andpurpose bringing
is not liable for caused to hisinjuries withoutneighbors thereby

default,of actsome other or or some otherproof circumstance
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329,& s. andRed.Shear. Neg.,the act itself negligent.making
cited.cases

188, 207,R., 30 N. H. this courtR.White ConcordIn v.
.be,remarked, if a himselfto that showstake the lawWe party—“

andof orexercise hisin tbe property privileges,to be rightful
toor is done histhem an injury damage personsowhile exercising

another, to acci-is not besuch injury presumedor byproperty
shown, ofexcusable, the burdenbut theor injury beingdental

suchto before the circum-is defendant layon the jurythe proof
Thehim from damageexoneratestances as responsibility.shall

is for unlessdefendant answerabletbe negligence,proved,being
to thehis Theof blame on part. injury propertyhe a wantshows

remarks, so far asof These theyevidenceis itselfof negligence.”
correct,consideration, werethe then underto casewere applicable

toit of the defendants constructmade thefor statute dutythe
the of land-for convenience and safetyand crossingscattle-passes

defend-owners, colt and cow were killed thethe byand plaintiff’s
the de-a wherewhile upon crossingants’ locomotive rightfully

defendants hadthe Thedivided pasture.fendants’ road plaintiff’s
the aiidthe construction ofof crossingthe exclusive management

come,The would seem to withinthe trains. caseof ofthe running
But, law,maxim, a ofasipsa general propositionres loquitur.the

authority.is to the oflaid down opposedrule there weightthe
611,N. H. 613.58Railway,v. Grand TrunkPaine

estab­be shown where a nuisance isneed notSo negligence
him who setslished, no of care or upfor diligence exemptsdegree'

from tois theanother injured legal necessitya nuisance whereby
or he has him. Straw­for tbe causedhim loss injurycompensate

2 419.Philadelphia,v.bridge City Penny.of
524,Case, 537, down,15 Wall. it is laidNitro-GlycerineIn The

the ofof the action is the defend­“the negligencethat where gist
are not liable. The mereants, be establishedunless that they

not to hold them.has been caused is sufficientfact that injury
for from unavoidable acci­No one is injuries resultingresponsible

Ain a lawful business. neg­dent whilst party chargingengaged
it.of must He must show thatactionas a provegroundligence

defendant, omission, somehis act or his has violatedbythe by
him which has caused the injuryincumbent complaineduponduty

is consistent the absenceSo, the withof.” where equallyevidence
defendant, theof in thethe existenceas with negligence plaintiff

Bank, 605; Wood,99 Mass. Cotton v.Smith v.cannot recover.
3, ib.,Torts, 45, 46;568;­ 1 c. ss. 2seeB. N. S. Hill.8 C. —­and

;13, Buchanan, Y.44; v. 51 N. Brown Col­29, Losee 476­ v.c. ss.
88;Lancaster,442; N. H. v.Stark v. 57 Garlandlins, N. H.53

Railroad,55; 362;v. 35 N. H.Towne, RailwayN. H. Smith55
418; 522,21 LawSt. Am. 525-­S.)v. 36 Reg. (N.OhioMowery,

is.a of20 Blatchf. 411. There class534; Rose v. Company,
rule,to the such asanconstitute exceptioncases which apparent
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Butcarrier, a etc.a depositary,actions an inn-keeper,against
The defendant in such cases isrealthese are not a exception.

thedeliver committedsafelyunder a to thingobligationpositive
the underhim or ofto the carriage passenger, exceptperform

failure himhis control. Hiscircumstances putsbeyondspecial
him to thein the it is forand prove excep­prima wrong,facie

him. & Red. s.tional circumstances which excuse Shear. Neg,
12;­ 611,N. H. 613.see Paine v. 58Railway,—­and

thisWe in in case evidencedo not see the facts anyreported
show in The wheel was raisedto Randlet.tending negligence

under theor nine inches means of a prop placed gearingeight by
which Randlet undertook toon the floor theabove wheel-pit,

it towith a The knew was liablein bar.place plaintiff slipkeep
undertook to fixin and with this theunless knowledgekept place,

wheel,He on the it to turn ahis hands causingputwheel-pit.
is tolittle, it came down on his There showand nothingfingers.

the as he undertook to do: onthat Randlet did not hold prop
hand, show that thethe other the evidence tends to offalling

it,histhe wheel was caused the handsplacing uponby plaintiff’s
it to turn. A master is bound to take reasonablecausing precau­

servant,tions to insure his servant’s But where the know­safety.
therein,the of the ischaractering dangerous employment, injured

56,the master is not liable. Torts AUnderhill 57.(Moak’s ed.)
servant,is the of that assumescontract on the he thepartimplied,

risks those incidentas well as andapparent generally ordinarily
and to be in the service. v. Northernreasonably expected Fifield

225, 240, cited;R.,R. v.42 N. H. and cases Y.N. C.Laning
R.,R. N. Y.49 The authorities in of this521. support proposi­

tion too numerous to be cited inare detail.
The was of sufficient and to understandplaintiff age intelligence

the nature of the risk to which he was He had fullexposed.
notice of the nature of the service which he undertook.dangerous
It notdoes that information as to the nature of theappear any

him,risk or of the service was withheld orfrom that thedanger
were ofdefendants information which he did notpossessed any

If,to ofhave as the character the service. under such circum-
stances, work,chosehe to contract to do the then he assumed the
risk which was within the of his and thescope employment,
defendants were under no to him theobligation indemnify against

Co.,Coombsv. New 102 Mass.consequences. CordageBedford
572, 585, 586.

received,The evidence which was if notwould haverejected,
the result. It was cumulative. There nochanged merely being

defendants,ofevidence in the the nonsuit wasnegligence properly
ordered.

overruled.Bxceptions

Blodgett, J., did not sit: the others concurred.


