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v. Railroad.Laird

of is athe removalright per-land of another withonbuilding placedA
in the courts of this statecan be maintainedchattel, an actionandsonal

onto the plaintiff’s building standingfor an injuryto recover damages
in Vermont.land of another

is done to athat “whenstatute, any injuryprovideswhichThe Vermont
a locomotive enginefire communicated bybyor other propertybuilding

inbeshallcorporation responsiblethe saidrailroad corporation,of any
allshow that havetheyunless shalltheyfor such useddamages injury,

toexpedients preventand suitableand diligence, employeddue caution
law;than the commonstringent liabilitya moreimposesinjury,”such

forin this state to recover damages injuryin an action broughtand
infrom a railroad locomotive enginefireproperty byto personalcaused

the law of Ver-railroad is determinedVermont, byof thethe liability
does notmont; apply.contributory negligenceofand the doctrine

and situate inCase, the buildings goods,for burning plaintiff’s
road,defendants’ com-Vt., of theBarnet, by sparksthe lineon

locomotives, 11, 18721the defendants’ Mayfrommunicated
theleased to one Isaac Watts17, 1851, the defendantsApril

store,as awas a building, occupiedthere two-storyon whichland
Barnet,in and linestationof theirnorth passenger in.immediately

track, fourof their and aboutsidethesame on westerlywith the
that the shouldThe lease buildingthe same. stipulatedfromfeet

saidmercantile transactions bystore foras a“be occupied
should “be null and voidfurther, the leaseand, thatWatts;”

thanto other useshall be convertedstore anythe saidwhenever
The lease-consent of thethe company.”withoutmerchandiseof

mesne conveyancesthe through sundryofhold interest premises
2, 1870, to the conditions of theNov. subjectto thecame plaintiff

the fire itofthe destruction building bytime ofthelease. At
store, aas a except portionthe countryplaintiffwas byoccupied

,was theby plaintiff’s parentswhich occupiedstory,of the second
consumed; a ofwas portion,The totallybuildingas a dwelling.

his furniture andofand a portion parents’the goodsplaintiff’s
consumed; a shed near toalso by belongingwere alsostoresfamily

therein, theof wood storedcords uponseveralwiththe plaintiff,
there was a cellar under thethatItland. appeareddéfendants’

foundation,a brick affixed torested uponwhichstore buildings,
usual manner.in thethe land

the defendants’ waswhetherwas raised liabilityThe question
148, 8,under o. s.law, or Gen. St.the commondetermined by'

Vermont, is,—28, 78, St. whicha. s. Gen.orNew Hampshire,
other,or fireis done to a property bybuilding“When injuryany

of railroada locomotive any corporation,enginebycommunicated



255LAIRD v. RAILROAD.June, 1882.]

in for suchshah bethe said damagescorporation responsible
used duethat have all cautionunless shall show theytheyinjury,

to suchand suitableand employed expedients preventdiligence
injury.”

their was determinedThe defendants contended that liability
it was determinedcourt ruled thatthe common law. Tbe byby

the of The defendantslaw Vermont. excepted.
ofevidence for the thatThe defendants offered purpose showing

Thewas withthe contributory negligence.plaintiff chargeable
it, forthe defendants Verdict thecourt excluded and excepted.

and motion for a new trial.plaintiff,

whom were Drew forLadd Fletcher Ray, Jordan),(with$
had andefendants. I. As to venue. The interestthe plaintiff

stood,his and to whichestate in the land on whichand building
in shown. A term for as well asit was affixed the away years,

merchant, like,or the constitutestatuteby staple, elegit,tenancy
in Lit. 345 a. Could the lessee of a ofan estate land. Co. plot

Boston, hadQuebecin or in on which he erected a perma-ground
trade, rent,for use in anent and building paying groundcostly

an action here for an to such or tene-maintain injury building
not, than if his estatement? We he could more in thesay any

isfee The asland were a justsimple. thing injured permanent
nature, land,much a fixture to the whetherin its as the wholejust

sametitle to both and land be in the or not.personbuilding
continued in theforce,While the lease toplaintiff’s right keep

maintain his where it was was andand building complete perfect,
into it could no more be done anotherand an orinjury county

if, real,of called astate than instead chattel hisbeing technically
interest in the land were called real estate. The sub-technically

the is the it bestance of same whether called the onething by
or the other.name by
It error the statuteII. was to Vermont as a ruleimport to

in the order and mode of the In a number’trial. of thegovern
held, that,statute,states it is without when the showsany plaintiff

setthat the fire was the defendants’ he has made out hisby engine,
case, show,it is the can,and then defendants to ifupon they by

avoidance,of that have used due care in theway they premises.
The citedcases are as such a rule: Bass v.following Chi­holding

9;Q. Co., Louis,R. 28 Ill. St. R.cago,B. & T.H. Co.v.A. Mont­&
335; Co.,39 Ill. v. & N.Spaulding W. R.gomery, Chicago 30

C., 582; Co., 322;Wis. 110­—­S. 33 Wis. Fitch v. R. 45 Mo.Pacific
Co., 366;Clemens J. R.v. Han. St. 53 Mo. v. &Kenney Han.

Co., 243, 252;J.St. R. Mo.70 M. R.Burlington Co. v.&
Westover, 268; Co.,4 Neb. v.Woodson Mil. St. P. 21R. Minn.60.

The is be thesame said to rule of the courts.English Field v.
R.,N. C.Y. R. 32 N. Y. 349. v.Compare Piggot Eastern

Co., 229,R. 3 C. B.Counties with v.Aldridge, Great Co.,WesternR.
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to the burden ofthis rule as proof& G. 515. Wherever3 Man.
courts, on the thatgroundit isthe placed substantia lyis held by

is one of thosesteama locomotive engineof fire setthe case by
theon the of defendantsfaultres partwhere loquitur,cases ipsa

of the event.from theor inferred happeningpresumedbeing
rule, the court ofestablished bythat such abe contendeditCould

of evidence andin theto productiongoverna jurisdictionforeign
trial, suitor who has chosenbe awouldof the brought byorderthe

and mode of trial inform preferenceourfurnished bythe remedy
and become awhere the happened,the injurythat of placeto

thinkand the court? Weupon the otherrul'e partybinding
difference whetherit makessee thatwe cannot anyAridnot.

of beand the manner trialthe remedyrulesuch a respecting
state.or the court of the otherthe legislatureestablished by

which it can beor sensible ground uponis no reasonableThere
moreamounts to thanstatutethe Vermont anythingthatclaimed

to be in theofthe burden applied orderingproofrulea respecting
it to do andThus hasthe trial. whollyatofmode procedure

ornot follow the suitor hisand doesthewith remedy,exclusively
556, 557,Law, etConf. ss.forum. Sto. seq.into acause foreign

statute has thethe Vermontthat application:But admitIII.
is toand it. What bein applyingerred interpretingcourt vitally

when thea decree thatin statute except legislativethatfound
the defendants’have been setthe fire to by enginesshowsplaintiff

him, unless thefor the causeddamagerecoverhe shall compensation
in the exer-that werethemselvesclear by showing theydefendants

statute with the casestheComparedue care throughout?cise of
and usea in the constructionof railroadcarethe requiredwhere

discussed, of theit will be found that the ruleandisitsof engines
same,is the not in sub-of the courtsrule onlyand thestatute

direction, as wellThe courts inin form.stance, everybut generally
Vermont, that to use all due cau-hold a failureofas the legislature

toall suitableand to expedients pre-employand diligence,tion
nowhich railroads are liable. Andforisvent negligenceinjury,

holds thatwhether the courtfound in thisis particulardifference
is on thesuch through-of negligence plaintiffburdenthe proving

afterdefendants to clear themselvesout, thethat it fallsor upon
set the fire.thatmade to theyit is appear

ain effect from the decision ofstatute differdoes thisHow
burdensame in reference to thethe thingcourt preciselyholding

Ifstatute? We Not at all. uponwithout castingsay,of anyproof
hasthemselves clear of faultthe burden of showingdefendantsthe

conse-from the andrelieve the legaleffect to plaintiff logicalthe
does itdifferenceown whatof his contributory negligence,quences

or the court?is done thethewhether thing by legislaturemake
itwhenburden is as toall. The carryNone at just heavyWe say,

handwhen it from thethe court as comesfrom the hand ofcomes
is asThe rule justnot a heavier.andthe scrupleof legislature,
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rule, absolute,much a as as in one case asjust just inbinding, the
other. The which will relieve the fromreasoning theplaintiff

of his case,own fault inconsequences one willcontributory relieve
court,him in the other. But no discover,so far as we can has

held such a doctrine. isyet as muchContributory negligence just
a defence in those wherejurisdictions the rule as to burden of

statute,is held to the Vermontproof as inaccording those where
it is held the other and it is hard toway; understandcertainly
what connection exists between thelogical matter of the burden of

as to theproof defendants’ and the matter of thenegligence, plain-
tiff’s own fault as a causative inelement himselfbringing theupon
injury.

How cau it be that thisdoubted is the true construction of the
“statute ? The said shall becorporation inresponsible damages

for such unless shall show thatinjury, they have used all duethey
caution and suitable to suchexpedientsemployed prevent injury.””“What is ?all due caution Such caution as a manprudent
would exercise under the circumstances of the situation. Has not
a man assume,a to andprudent andexpect, hisright owngovern
conduct the that all men will exerciseby assumption, careordinary
for the of their and ?protection persons property heCertainly
has, unless there is to him to thesomething notify Thecontrary.
affairs of the world could be carried on ahardly day upon any
other basis. man,A locomotive sees a inengineer apparently pos-

senses,session of his on the line in front of him.walking Must
train,he the and and see that the man isstop in a men-go really

tal and condition to take care of himself?physical No. The
chances are a million to one that he will out of theget beforeway
the strikes him. The is andengine engineer legally morally right
in that he so.will doassuming

So with to If a manrespect property: erects avoluntarily
or inhis a situation ofbuilding known anddeposits goods well

understood as land of athe inrailroad closedanger, upon proxim-
track,to its it would be him fromity aabsolving plain natural

as well as a to that his inplain thelegal obligation say duty care
and of issuch not to beprotection measuredproperty theby
known ofof the situation in whichordinary perils exposure he has

it. And it be rules ofwouldplaced conduct inreversing the
life,affairs of so fundamental and axiomatic as toevery-day defy

illustration,or to that a railroad notexposition say may lawfully
assume that he has taken such reasonable care for the protection
of his as the of its situationcircumstances call for.property Of
course the care is to beof the railroad determinedrequired largely

the same considerations. If the nature andby situation of the
the ofexposed are such as make itsproperty danger orinjury

destruction the ofdue care on the railroadvery great, part with
to it will be a of care.respect Buthigh degreeundoubtedly due

incare that case is measured a rulebynot to be which assumes
VOL. LXII. 18
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theon the of the owner ofof care part property.the entire want
would be such as a manrailroad care prudentcare theDue by
the of hiswould take not to injure property neighbor, assuming

due andwill use care forthat his himself the'protectionneighbor
of thatsafety property.

of the defendantsthe case: The leasesTake plaintiffpresent
track as itland, as near theof erects thereon aa buildingpiece

thethe trains to and inbe built and allow 'buildingcan pass,
Now, is thathis for of trade. it concededpurposesdeposits goods

is, fact, this. Dueof in of affectedthe railroadthe point byduty
the the and ofon after erection oftheir depositcare buildingpart,

care, fact,ina ofis,the question, higher degreegoods, beyond
their at thein trains andwas enginesthan managingrequired

theThe nearer their track thebefore. and greatersame place
must in orderthe be their careof the property, greater•exposure

care, so meet ofto “due” and theit amount requirementthat
law, Vermont, butdown in the of asnot as laid statutethe only

courtsdeclared the everywhere.by
railroad,is thea rule toBut, while such enoughjustly applied

natural,allowed to shut his to the ordi-becan the eyesplaintiff
risks which he has incurred byand inevitable voluntarilynary,

a hein so withhis exposed? Maypositionpropertyplacing
which wouldomit precaution prudenceevery ordinaryimpunity

andfor the of his againstprotection preservation propertysuggest
he his rotten and? suffer roof to becomeknowna peril May

combustion,to invite or to bein a state hisremain premises
thewith some material toand littered inflammablehighlystrewn

railroad, theand then that railroadof the demandtrack■very
hazards,shall, so their trains and soall andat enginesmanage

to noas do him harm ? What reasontheir businessconduct good
as this was should nota situatedbe person plaintiffcan whygiven
of of hiswaydo carebybe to something taking property,required

him in ofa andthus by place acknowledgedputvoluntarily .known
?danger ”“is, that the due for thewe make caution calledThe bypoint

as is bereasonable and to takenis such cautionstatute proper
case;of the and of those cir-the circumstances that oneunder all

is, that the owner of the also take.suchshallcumstances property
common-senseand wouldas man of commonof it acare prudence

situation; that,suchin a thehis intake of requiringproperty —
caution, the statute does ofnot call for aof due degreeexercise

insure thewhich shall of care-caution absolutely safety property
to destruction its owner nearand exposed bylessly negligently

the line.
is,fair construction of.the statute that the rail-The onlyAgain:

caused,—forto such havebe holden asroad shall pay damage they
incaused some otherfor Contributorynot way; negli-damage

of the which bears such a causativeis plaintiffnegligencegence
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the of herelation to which and the hecomplainsinjury damage
suffered, that,has without such the would notnegligence, injury

Warman,have v. 5 C. B. N. S. 583.happened. Tuff
Now, how can it be said that a ismischief caused the faultby

one, when,or of such fault ornegligence notwithstanding negli-
it not butstill would have for thehappenedgence, concurring

fault or of aanother? Here is act or omis-negligence negligent
B,ofsion A and a act or ofomission whichnegligent concurring

a to either A or B : if the act or omis-produce damage negligent
occurred,of Asion either or B had not the mischief would not

have it tooccurred: is not in suchclearly possible case thatsay
it was the of either A or B that caused thenegligence mischief.

it ofIs a fair this statute to hold itthatinterpretation aexpresses
intent to railroads to forlegislative whichcompel pay damage

do not cause?they
There is a clear distinction between this case and Rowell v.

Railroad, 132, is,N. H. which that New57 the statuteHampshire
does not the inmake such cases to at allliability depend theupon

onof care or the ofquestion negligence the railroad.part No
fault,matter freehow from if their fire mischief,caused the they

careless,must and no matter how still all that canpay; be re­
of isthem to The court held thatpay. thisquired themput

in the of underwriters in asubstantially fireposition insurance
allWith that can be insaid defence of thatpolicy. decision,

however, we venture to that whenever itpredict becomes neces­
to and reexaminesary thecarefully thoroughly ground upon

it is casewhich the will have to beplaced, overruled.
One consideration seems to haveimportant the atten-escaped

court,tion of the that it could havenamely, been thehardly inten-
tion of the to tolegislature forcompel any anperson pay injury

or,; words,which he did not cause in other which would not have
forbut the fault theofhappened person injured, contributing

to it. But it isproduce notimmediately to examinenecessary
now,the soundness of that decision because the Vermont statute

in terms makes the of railroadsexpress toliability on thedepend
care; and,exercise them dueof as we haveby already argued,

no man owecan to another an amount of care with torespect the
of such other which will insure theproperty of suchsafety prop-

heedless,theerty oragainst carelessnegligent, conduct of its”“owner. Due care does not mean such ofany care asdegree
law,that in the of the thanmore itlanguage does inany the lan-

of common-sense and morals.guage good
The substance of the defendants’ contention on this point may

be summed in a word: We thatup say the doctrine of contributory
Then we the duenegligence applies. caresay from each party—

from the as well as from theplaintiff defendants —with torespect
this was to be measured andproperty, fairly determined theby
character and condition of the and itsproperty, to theexposure
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and from thenatural railroadordinary dangers arising operating
in the railroads are at such Eitherway usually operated points.

such care as a reasonable and man wouldprudentparty omitting
circumstances,take, ofin view all these must stand the usual legal

of such omission. And if it turns out that such omis-consequences
sion the contributed to the soplaintiff burning,by immediately

not have hethat otherwise it would cannot recover.happened,

whom were Mitchells Batch-Bingham,Philip Carpenter (with
for the I. The Vermont statute isellor), plaintiff. something

mere of the order of the trial.more than a regulation
a did not before exist. It a1. It whichright givesgives per-

fireis communicated a locomo-son whose injured byproperty by
the railroad can show thatto unless havetive a theyright damages,

“ and and suitablecautionused all due diligence, employed expe-
A tosuch rightto injury.” damages upon showingdients prevent

a to withoutis one and damagesthing, right showingnegligence
that,and a differentanotheris thing. Supposeclearlynegligence

in,fact, on both sides is it isthe evidence asafter all justin prob-
inthat the defendants were the exercise of ordi-otherwiseable as

of the the totime scales beat thecare injury supposenary —
then, law,at commonthat thebalanced upon point:exactly

while, underbe entitled to thewould Ver-judgment,defendants
forbe the Doesstatute, a verdict must notplaintiff.givenmont

a anda new substantialsuch andplaintiff right,that statute give
from his common-law It is adifferent notrights?one entirely
the of trial: it aorder ingives plaintiff,rulemere prescribing

one,did acases, in this to a ver-legaland likely rightverymany
which, statute,but for theis hethe trial completed,dict after

have.notwould
the burden ofof Defendantsmere proof.is not a shifting2. It

that have done more totheyto showare requiredin Vermont
ata common law would befire than plaintiffbyinjuryprevent

not The exercise of all duethat had done.theyto showrequired
of suitablethe employment expedientsandand diligence,caution

meremore than the exercise ofare somethingto injury,prevent
ofnot so a cautioncare is degreehighOrdinarycare.ordinary

Thestatute. carethe Vermont phrase ordinaryisas required by
of the statute. See Web-with the languageis not synonymous

anddictionaries Crabbe’s Synonyms.Worcester’sster’s and
ofshift the burden ifdoes merely proof,the statuteif3. But

show that were in thethe road shallthat theymean merelyit does
care, of toinstead the showrequiring plaintiffof ordinaryexercise

case, because,itnot, must this astheneven governwerethat they
1, ante, that is not a mere of thechangein paragraphindicated

order,to itthe thegivesIn addition changingtrial.oforder
before the statute washe did not possessa rightlegalplaintiff

it moremaking appear prob-to damages,rightpassed, —without—a



261LAIRD v. RAILROAD.June, 1882.]

and itthat the defendants werethan otherwiseable negligent;
would notthe defendants thataalso liability upon theyimposes

to, to it isbeotherwise liability damages.subject pay—a —when
as otherwise that were notas probable they negligent.just

has noThe doctrine ofII. negligence applicationcontributory
tire able of Ladd in Rowell v.whatever here. See Judgeopinion
135,Railroad, cited. theN. H. and cases Whether57 plaintiff

due care or not is of no whatever. If the defend­used importance
law, wereants with the of the notcomplied requisitions they

liable; otherwise, were. No matter how careless thethey plain­
be, harmtiff if the defendants do their no canduty happen,may

or if it does are not liable. There can be no in­theyhappen,
; is,action or non-action theas to thequiry plaintiff’s question

theand Did defendants use all due caution andsolely,merely
and suitable to such ?diligence, employ expedients, prevent injury

law,If did exercise the caution thus that fact dis­requiredthey by
itthem from short of will. What thecharges liability; nothing

did or did not do is immaterial hisplaintiff (unlessentirely negli­
is,toamounted The for the whethergence fraud). inquiry jury

defendants,the all due caution and and em­by using diligence
suitable could have theploying expedients, prevented injury.

has the in Vermont to use his ad­personEvery right property
a railroad as if the road were not Inthere.joining precisely

words,other thewhatever risks come from railroad are assumed
burden,them. This risk was aby othersparticular among many

defendants,assumed these in consideration of the of theirby grant
railroad,franchise. took the to build a and itThey right operate

steam, to the liabilitiesby the laws of theirsubject imposed by
cannotgrantor. therefore when those laws areThey complain

enforced.

Clark, J. The on theplaintiff’s landbuildings, ofstanding
the railroad with removal,the of wereright personal property

Parsons, 555, Dame,v. 6 H.(Aldrich N. v.Dame 38 N. H. 429);
and the nature of the was not the factproperty changed thatby
the have suchhad an interestplaintiff in themay land as would
enable him to maintain an action of el. for antrespass qn. injury
to the This action is for thepossession. of forrecovery damages
the contents;destruction of the and theirbuildings and the prop­

the actionerty isdestroyed being personal, and thetransitory,
whetherplaintiff’s common law orright, bestatutory, may

enforced in the courts of this state. v. 13 N. H.Henry Sargeant,
321; 639,v. 632,Sanford, 53 Vt.Cady “Wherever,640. by
either the common state,law or the statute law of a a ofright
action has become fixed incurred,and a thatlegal liability liability

be enforced and the ofmay action inright courtpursued any
which has of such matter'sjurisdiction and can obtain jurisdiction
of Miller, J.,the in Dennick v.parties.” Co.,Railroad 103 U. S.
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Vermont,action in11, of arose whatever would18. As the cause
action, there,ifthe must be a defence-be a defence to brought

471.TortsCool.everywhere.
thecontended that their fixedThe defendants wasliability by

court that it was the.law, but the ruled determinedcommon by
Vermont, the thisof and defendants andexcepted;law presents

in the It ofcase. involves a constructionthe principal question
thestatute to of railroadliabilitythe Vermont relating corpora­

communicated fromtions for fire locomotive engines,byinjuries
is oris “Where done to awhich as follows: injury buildingany

offire communicated a locomotiveother engineproperty by by
the said berailroad shall responsiblecorporation, corporationany

haveunless shall thatfor such show theyin damages injury, they
and and suitableall due caution expe­used diligence, employed

Vt., 28, Theto such Gen. St. c. s. 78.dients injury.”prevent
insur­that a railroad have analso shallstatute corporationprovides

route,such their andinterest in may procureable property along
in their own name and behalf. If the courts ofthereoninsurance

statute, be fol­a construction to this it wouldhadVermont given
lowed, ifthe not recognized,upon principle, generally universally

of is thethe every appro­that judicial department government
acts oflegislativefor the thatconstruing government.organpriate

157,10 have beenWheat. 159. But wev. Taylor,Elmendorf
counsel,unable, research or the aid of to findour own anybyby

or haveof Vermont have been calledwhere the courtscase upon
theconstruction ofto a the statuteundertaken legal upongive

to the liabil­it was intended common-lawwhether changequestion
in cases of fire from locomo­of railroad injury bycorporationsity

it was to theof whether affect remedytive engines, designed
com­that of the fact that the'fire wasproofby enactingmerely,

ofprimashould be evidence neg­municated a locomotiveby facie
If the statute the common-lawof the company. changesligence

defendants, itIfof the of the court wasthe ruling right.liability
the mode of trial and the the common-­torelates remedy,merely

have the trial.rule should governedlaw
Co., 450,R. 42 is thev. G. T. Vt. whichIn Cleavelands only

of Vermont under this statute to which ourin the courtscase
directed, was or consid­been the not raisedhas questionattention

claimed, and the evidenceThe courtered. say, plaintiffs—“The
that the fire which wasto theirtended by propertyprove,

fire ofcommunicated an thedestroyed byoriginated by engine
not boundThe were todefendants. plaintiffs prove anything

Sts.,burden then,in the first instance. The' under Gen.further
defendants,’in28, 78, on the order to exonerates. was castc.

“loss, showingfor the thatfrom ofthemselves liability plaintiff’s
caution suitablehad all due and andused diligence, employedthey

such The whether theto questionprevent injury.”expedients
statute,the were tounder required prove negligenceplaintiffs,
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thea of evidence wholeof the defendants by preponderance upon
were tocase, or the defendants affirma-whether required prove

of evidence that the fire was not causeda preponderancetively by
discussed, and the ofwas not thetheir languagenegligence,by

with either view. There nocourt is consistent being preponder-
either the ofof evidence inance way upon question negligence,

verdict,defendants would be entitled to a and inone case thethe
be to Andthe would entitled the verdict. thisthe other plaintiffs

difference this branch of the case.is the of Theuponpoint
contend that the reasonable construction of the statutedefendants

of the whole case theleaves the burden proof upon upon plaintiff,
law, to show a of evidence thatas at common by preponderance

was caused the defendants’ thethe Oninjury by negligence.
hand, that the of thethe claims effect statute is toother plaintiff

the ofthe burden of fromshift proof, upon question negligence,
defendants,to the and to the defendants tothe plaintiff require

inof all the evidence the case that theshow a preponderance,by
was not caused the defendants’ and so theby negligence;injury

law,has the common and increased the ofstatute changed liability
them the burden ofrailroad show-by imposing uponcorporations

“that have used all due caution anding affirmatively they diligence
toand suitable suchexpedients preventemployed injury.”

Grand,v. Trunk Co. was an actionRichardson underRailway
statute, in the circuit court ofthis the United States forbrought

district of The court thethe Vermont. “that thecharged jury
instance,was in theburden of the first toproof upon plaintiffs,

that the fire in was communicated from someshow of thequestion
locomotive to the and thatdefendant’s if theengines bridge; jury

evidence,were satisfied of that fact a fair balance of then theby
recover,were entitled to unless the defendant had estab-plaintiffs

evidence,lished, of ita fair balance that had used all due cau-by
andtion and had all suitable todiligence, employed expedients

fire;the that the burden of was on the defendant asprevent proof
of theto the latter branch case.” This was to. On errorexcepted

States,to court of thethe United this thesupreme upon point
court see no of of thesay, just complaint affirmativeground—“We
instruction to the It was in accordance with the rulegiven jury.

statute;the thereand seems to have been no contro-prescribed by
whether,in the circuit court the if theversy respecting question,

locomotive,fire was communicated to the a it causedbridge by
tothe the Grand Trunk Co. v.plaintiff's.” Rich-injury Railway

ardson., 454, 459,91 thisU. S. 474. So far as case bemay regard-
statute,ed as a the construction of the itprecedent upon would

seem to be an in of thefavorauthority plaintiff.
In some the rule is the courts thatjurisdictions theadopted by

destruction of fire from a locomotive raises abyproperty presump-
tion of that of the of firenegligence, meaning thereby proof escape
from a locomotive is evidence of Shear.prima negligence.facie
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Railroad, 366; v.333; Mo. Burkev. 53s. Clemens& Red. Neg.,
v. 12451; Stanford,Fé RailroadRailroad, A. T. S.Heisk.7 &Railroad, This rule is based354; 30 Wis. 110.v.SpauldingKans.

constructed, in suitablefact that locomotivestbe properlyupon
fire; anddo not scatterordinarilyand managed,condition properly

condition, con­to thethe information asthe fact thatalso upon
meansstruction, their as well as theof engines,and management

are in thethe of posses­peculiarlyof negligence,rebutting charge
thishas insimilar rule beenA recognizedsion of the company.

a track.railroadof to animals uponin cases rightfullystate injury
188; Railroad, H.Railroad, v. 35 N.N. H. Smithv. 30White

however, is the of thecases, liability;In these gist356. negligence
of evi­abyand the burden of preponderanceproving negligence

on thedence is plaintiff.
the Vermont statute is aThe defendants contend that merely

in the fore-of the rule the courtsenactment adopted bylegislative
trial,cases, order of at the andto affect the proofdesignedgoing

defendants;thenot to additional burdenintended uponimpose any
tothe areand that under the statute defendants required only

from that thethe ofcounteract evidence arising proofnegligence
locomotive, and that are notfire a theywas communicated by

of evidence wereto a tbatrequired theyprove preponderanceby
not still as at common lawthat the burden remainsnegligent;

not defend-to and thetheupon uponplaintiff prove negligence,
theants The that statuteto fact negli-disprove recognizesit.

hand,this the otheras the favors view. Onofgence liabilitygist
it is is a mere rule the orderthat the statute not prescribingargued

trial; the to theof that it the intention ofwas enlargelegislature
theon account ofcómmon-law of railroad corporations,liability

reasonandincreased hazard to contiguous buildings property by
of to in theirthe use of locomotive and secure caregreaterengines,

thana more ruleandoperation enacting rigorousmanagement by
law; that the statute wasthat; the common designedbyimposed

in interms to make such damagesgeneral responsiblecorporations
locomotives,for this liabil-fireall caused frominjuries by allowing

freethat wereto be avoidedity by affirmatively theyonly showing
from fault.

It seems to be the fair and reason-We are inclined to this view.
the If had beenthe of statute. itable of languageinterpretation

rulethe of to enact a ofintention the procedure,simplylegislature
of it reasonable to assumehot the isliability,affecting question

Ifthat init would have been' expressed unambiguous language.
unlessin all casesthe an absolutewas to liabilitypurpose impose

the themselves affirmativelyexonerate showingcould bycompany
and andthat due caution employed“had used all diligence,they

it is notsuch appar-suitable to injury,” readilypreventexpedients
morethat could beent how clearly expressed.purpose

thethe is confirmedof statuteThis of the construction byview
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330,Railroad,court in v. 37 Vt. whichreasoning of the Wakefield
to recover for caused thewas an action damages injuries by neglect

the or sound the whistle at ato bellof an crossing,engineer ring
In the of thethe statutes of Vermont. opinionas required by

28,55, St., itcourt, Barrett, J., s. c. Gen. issays, “By required—
on locomotive the bell shall be or thethat engineevery rung,

blown, rods from the . . .steam whistle at least eighty crossing.
unconditional; but inthe is affirmative andIn s. 55 requirement

if railroad shall unreason-s. 56 it is enacted that corporationany
to with of theor refuse the requisition preced-ably neglect comply

section, shall forfeit for such or refusal aing they every neglect
Thesum not two thousand dollars. couldcorporationexceeding

not to that unless such or refusalbe subjected penalty neglect
Thisshould be shown to be unreasonable. that inclearly implies

be cases in which suchof the law therecontemplation may neglect
reasonable; reasonable,or and if the wouldrefusal would be penalty

not be In a for the the burdenincurred. prosecution penalty,
would be the of the or torefusalneglectupon prosecutor showing

and,unreasonable;have been first it seemupon impression, might
rule,that the as to the of the is the sameliability corporation,

But, consideration,civiliter as criminaliter. on full the courtvery
are unable to that view. At common law it would be theadopt

of the to exercise all reasonable care in the run-duty corporation
railroad,of the useand in of the and toning engines, general adopt

accident;all and the ofproper precautions against faulty neglect
would, shown,the in these whencorporation respects affirmatively

them to for caused We thinksubject injuriesliability thereby.
the the sectionof 55th was to moreprovision operatedesigned

;in this than the common law and while it wasstringently respect
not to the to civilsubjectdesigned corporation liability, entirely

of the circumstances and occasion of the omission toregardless
whistle,the or inbell blow the all cases of suchring injury by

omission, rule,it tostill was as the thatdesigned require, general
cases; and,the bell should or the inbe whistle blown all inrung

so,case of reason of an omission to do to bur-theinjury by impose
omission,den on the of that such in the exer-corporation showing

cise of a sound the in view of the conditionjudgment by engineer,
time,of existed at theas was reasonable andthings they prudent.

When, therefore, in a case like the the wouldpresent, plaintiff
omission,theshow that was caused such it wouldalleged injury by

not be to his of that he should take thenecessary right recovery
burden suchof that omission was unreasona-showing affirmatively

defendant,but it wouldble and rest on the as matterimprudent;
defence,of to show that it was reasonable and prudent.”

court inThe of the v. Railroad isreasoning applica-Wakefield
to the isble case. It a construction the courtpresent by supreme

ofof Vermont of secs. 55 and 56 28 of the General Statuteschap.
Vermont,of to railroads. We sectionare 78relating considering
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'
and inof tbe same Sections 55 56 substance thatprovidechapter.

shall be in forrailroad responsible damages injuriescorporations
whistle,omission to the bell or blow the unlesscaused by ring

that such omission was reasonable andshall showthey prudent
theunder the circumstances of case. Section 78 that rail-provides

shall be in forroad corporations responsible damages injuries
fire, shall showcaused unless that have used ail duethey theyby

caution and and suitable toemployeddiligence, expedients prevent
the in the casessuch are analo-Upon point question,injuries.

court, trial,think that the of the at theand wegous. ruling upon
case, thethis branch of the and to the the bur-jury uponcharge

was,den of were correct. The that incharge pointproof, upon
substance, inthe same as was Richardson v. Grand Trunkgiven

Co.,Railway supra,
The court ruled that the doctrine of wascontributory negligence

not to this case. What constitutes negli­applicable contributory
fireand how far it is a defence in cases of fromgence, injury by

locomotive has been a of discussion in the courtsengines, subject
arein and the decisions Underconflicting.many jurisdictions,

to the of railroadliabilityour New statute relatingHampshire
fire,for the of doescorporations damages by question negligence

9, Railroad,L., 162, 8, v. Concordnot arise c. ss. Hooksett(G.
242, Railroad, N. H. and we have132);38 N. H. Rowell v. 57

or con­found no case where the has been considered aquestion
statute the courts' of Vermont.struction to the Vermont bygiven

of theIn the absence of the statute byany judicial interpretation
us, we the was correct.courts of that state to think rulingguide

theIt the rule of constructionseems to be sustained applied byby
cases. sec­court of in AVermont analogous precedingsupreme

28, 47, oftion of s. Gen. St.the same Vermont)chapter (c.
to erect and maintainmakes it the of a railroad corporationduty

road,of their and suitablea fence on the sides cattle-guardslegal
on to theand sufficient to cattle and animals from gettingprevent

“; until such fences andrailroad thatand cattle-guardsprovides
made, shall bethe and its liableshall be corporation agentsduly

its or tofor all which shall be done by agents enginesdamages
thereon,horses, of suchcattle, other occasioned wantor animals by

statute,this it is held that thefences or Under'cattle-guards.”
fences their roadof the to erect and maintainrailroad alongduty

absolute, the of on theis and question contributory negligence
the of suchof the owner of animals wantinjured throughpart

Railroad, similarMead v. 52 Vt. 278. Afences does not arise.
excludes the defence ofof contributoryprinciple interpretation

Such, think,we would bein cases of by fire.damagenegligence
courts, isthe and itthe construction of the statute Vermontby

construction would be if it were a Newimmaterial what our Hamp­
shire statute.

it is notthis construction it be thatIn favor of onlymay argued
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cases,decisions in but itin with the Vermont analogousharmony
of the of theis the natural and reasonable languageinterpretation

“ be in forstatute, the shall damagesthat responsiblecorporation
used dueshow that have allsuch unless shall theyinjury they

toand suitablecaution and expedients preventdiligence employed
” indeclares what casessuch that the statute expresslyinjury;

and no other de-be relieved fromthe shall liability,corporation
“ used duethat have allfence is except showing theyrecognized,

toand and suitablecaution expedients preventdiligence, employed
” shown, the of thethat unless these facts arethe liabilityinjury;

absolute; that, ofthe rule con-is and by elementarycorporation
alterius, the defence of con-struction, unius est exclusioexpressio

in under this statute. Theis excluded casestributory negligence
statute, ours, an insurableVermont like railroadgives corporations

interest, behalf,in their own name and in toexposedproperty
route; J.,Cushing,their the of C.and suggestionsdanger along

132,Railroad, 139,in N. seem to beRowell v. 57 H. would appli-
“cable not furnish defencehere: doesContributory anynegligence

to action the insured on the of insurance. Negli-any by policy
land-owner, not,the would ac-either of railroad or of thegence,

authorities,the theto be a defence to an actioncording by propri-
Itetors to recover on their the of the loss insured.amountpolicy

would be if on theirodd the could recover pol-enough proprietors
theand then turn round and the ondefeaticy, property-owner

of were instructedTheground contributory negligence.” jury
such faultthat the defendants were not liable for fault unless

act,; tooccasioned the loss and that had the rightplaintiff’s they
on the care of theirthat owners' would take reasonablepresumption
own The instructions were correct.property.

on the verdict.Judgment

Carpenter, JJ.,Smith and did not sit: the others concurred.

Clark &a. v. a.Clark &

In a foreclosure a of a aproceeding by legatee mortgagee against pur-
chaser of the of at a sale theequity redemption by mortgagor’s assignee
in defence be made that would inbe admissible abankruptcy, any may
foreclosure suit between the to the note andoriginal parties mortgage.

Want of consideration is a in adefence foreclosure suitgood between the
and it cannot be rebuttedoriginal parties, evidencethat theby mortgage

made to defraud the ofwas creditors the mortgagor.


