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another; inferred on theno can beandthe debt of promiseto pay
,thethe value ofto propertyof the pay beyondplaintiffpart

Philbrook; that thethe case showsand plaintifffromreceived
more than he has$200overout for Philbrookhas paidalready

correct, is noviews are thereIf theseon his account.received
be allowed.on the set-off canwhichor equitable,legalground,

rejected.Setoff
All concur.

Cobleigh a.a. v.Kensell &&

in a homestead rightwhichpremisesThe extent of an execution upon
theland, a demandexists, partythe whole disregarding bymade upon

off and accord-to have the same set assignedthe homesteadentitled to
statute,of is void.theto theing requirements

mthe of the homesteadcreditor, rightof determining questionIf a instead
demanded, executionmode, uponextends hiswhen dulythe statutory

homestead, he incursathe demand fordisregardingthe whole property,
homestead rightin the thehis extent defeated eventhavingthe risk of

is maintained.

aEquity, Facts foundto foreclose a byBill in mortgage.
tois indebtedWaynereferee. The defendant justlyCobleigh

note, $397, datedhis forto Julythe promissoryplaintiffs, according
date,order, from6, in one1.877, the orto yearplaintiffspayable
mort­the awhich date heinterest on gave plaintiffswith annually,

bill, homestead inthe his placethe described inof land beinggage
ofin the executionGroveton, His wifeNorthumberland. joined

their homesteadthe both releasingparties therebymortgage,
bill,in the and7, 1877, estate describedthe realAprilrights.

aforesaid, atwas attachedaswhich was mortgagedsubsequently
Wayneof Northumberland Cobleigh.suit of the town againstthe

term,court, thein and at Octoberenteredwrit wasThe duly
Cob­in that suit recovered1879, againstthe judgmentplaintiffs

issued$1,535.39 debt, Execution was$179.44 costs.andforleigh
1879, was21, 8, an dulyDecember appraiserNovember 1879.

weresworn, two otherand and subsequently appraisersappointed
1880,8, of theMarchsworn. premisesandduly appointed

execution, wereseizin andandon the possessionwere set off
were recordedtown, andand the execution dulyto the levygiven

27, 1880, and before1of Deeds. Februaryin the Coos Registry
and wife made athe levy, legalofthe Cobleighcompletion

demand, on the officerand holdingsufficient written requestand
them,in thea homesteadexecution, assignedto have premisesthe

refused; bill, seek foreclosuretheirThe bywhich was plaintiffs,
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sold,and that the be and thepremisesof their praymortgage,
debt, $500,the extent of beat least to paid.mortgage

Northumberland, answer,of their that Cob-townThe by deny
had, the date of theirhis at homesteador wife levy, anyleigh

that had removed from saidin the premises, alleging theyrights
Vermont, same,theinto the state of and abandonedhomestead

Northumberland,the title to thereof is inand that legal
to ofof their thevirtue subject right redemption bylevy,by

therefrom, holdwife and the canand that plaintiffsCobleigh
the astheir no more thanunder premises againstmortgage rfof

Northumberland, unless from theredeemthey levy.
wife, ofThe answer of and the executionadmittingCobleigh

town,thethe note and and also asthe alleged,mortgage, levy by
the of the dwelt and occu-avers that at date uponmortgage they

homestead, and neverthe as a have aban-premisespied family
same, but still their home and res-doned the and maintainkeep

thereon, absent there-idence are nowalthough they temporarily
void,is but that thefrom. claim that the of the townThey levy

title,is for a decree thatrecord thereof a cloud their and askupon
void, the town bethe same be declared and thatmay enjoined

estate,from or of said realwithmeddling interfering portionany
foror its rents and under virtue of said andand levy,profits, by

relief.general
of is for theThe absence Mr. and Mrs.present Cobleigh purpose

for them-of a better andobtaining, temporarily, living support
it is intended as an aban-selves and and not and was notfamily,

homestead,donment of the or as a waiver of their homestead right;
is no collusion or theand there betweenarrangement Cobleiglis,

them, toeither of and the the former areor whichplaintiffs, by
the interests of the latter in theacquire premises.

Aldrich,Brew theJordan and forBinghamRay, plain-Sf
tiffs.

Ladd Fletcher and forW. H. Northumberland.Heywood,£

Clark, J. An extent to the homesteadbe made subjectmay
when no is made to have a homestead set outright application

Bank,and Fletcher The H.v. State 37 N. 369.assigned. Capital
denied,demanded,If a homestead is the isand isright provision

138,20, Laws,made s. c. Gen. for the determination of theby
creditor,If a ofinstead the of theright. questiondetermining

mode,homestead in the extends his executionright statutory upon
homestead,the whole the demand for a heproperty, disregarding

incurs the risk of his extent in the event thedefeatedhaving
exists,homestead is maintained. If the the extent isright right

homestead; homestead,void as to the itand void as to thebeing
is void as to the residue. The homestead being exemptright
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execution,on the extent is ille-or saleattachment andfrom levy,
debtor, no title isvoid as the and acquiredand wholly againstgal

282; Kenniston, N. H.H. v. 47it. v. 40 N. Tuckerby Fogg Fogg,
267.

theembraced inclaims title to theNorthumberland premises
executionunder a of an Cobleigh.levy againstplaintiffs’ mortgage

atexisted in theThe case finds that a homestead premisesright
antime and that a demand forthe of the assignmentlevy, legal

extent, therefore, void asThe wasof a homestead was denied.
it.no titleand Northumberland byacquiredagainst Cobleigh,

titleboth claimand the town of NorthumberlandThe'plaintiffs
fails, theandunder and Northumberland’s title plain-Cobleigh,

tiffs are entitled to a decree of foreclosure.

Decree accordingly.

Carpenter, concurred.JJ.,Allen did not sit: the othersand

Peterborough Savings Hodgdon.Bank v.

interest, duress,of usurious as made under moralbeing regardedPayments
claim,are from the rule that a of an illegalexcepted ordinary payment

irrevocable;full of is and a ofwith itsknowledge illegality, payment
at time until the.usurious interest be recovered back barred bymay any

statute of limitations.
The law not a to the specific applicationwill appropriate payment contrary

it, inthe and on a note excess ofmade interestby party making paid
rate not in of the until thethe will belegal applied payment principal

it to itelects and have sorequests applied.party paying
demand,a interest is not upon paid.recoverable usuryUntil

maker,a the in excessIn an action on note the payee against paymentsby
interest, to thepriorthe rate of made within six com-yearsof legal

action, note,on theof the be as a asappliedmencement may payment
of the date of the writ.

Assumpsit, $1,300,on a note for dated Septemberpromissory
15, 1871, orand the defendant to theby plaintiffssigned payable

cent,demand,order, with aton interest semi-annually eight per
of in eachon the first anddays Julyper payable Januaryyear,

referee,Plea, The cause was athe issue. heard byyear. general
$1,126.38, alsothere due the notewho that was uponreported

I have“Inthe facts: damages,following- assessing plaintiffs’
cent, the date ofinterest at six Fromallowed per semi-annually.


