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correct.the Harris to wasto deed CooperinThe ruling respect
trial, consid-at are notarise thenotwhich mayOther question's,

ered.
Case discharged.

sit: others concurred.Stanley, J., not thedid

Co.Wheeler v. Traders’ Insurance

cease if the assuredthat insurance shall immediatelya stipulationUnder
ofwhen use involves-the insurance ceases his naphthauses naphtha,

risk.naphthain a substantialthe insuredproperty

Assumpsit, of on the woollenon a insurance plaintiff’spolicy
23,1879.contents, which were burned FactsMay agreed.mill and

the the assuredcontains “Ifstipulation:followingThe policy
fireworks,or use nitro-glycerine, phospho-shall keep gunpowder,

soda,of ben-'nitraterus, naphtha,petroleum, gasoline,saltpetre,
benzole, or or usezine, varnish,or benzine keep spiritcamphene,

oils,fluid or chemical without writtenor permis-any burninggas,
void,such isand in case thisin this thension every policypolicy,

deter-thereunder shall cease andall insuranceand immediately
mine.”

ofare three to-Benzine and naphtha grades, differing according
and the words are often usedofthe lightness, interchange-degree

air,when to theevaporates pass-ably. readily exposed.Benzine
air,is heavier than and ratheroff a This will fallin gasgas.ing

rise, tothere are no currents disturb it. It can beif pouredthan
It is not invessel to another. itself andonefrom explosive,

air,If mixed itair does not with is-unmixed with readily ignite.
It crevices andand inflammable.very passes throughexplosive

water. The of is-thanholes more readily quantity gas produced
thanor six hundred times the fluid whichhundred greaterfive

of benzine the floorit. A on wouldpouredquart evap-produced
Afew small dishful at the ofin a minutes. placed toporate

bottom,at the notcould soon be it could beignited thoughstairs
the dish.above

Inabout noon. the there was afire broke outThe morning
heat the 140°the boiler to vats to or 150°. Theunder dyefire

wood, not-of and was after aboutmadefire was pine replenished
o’clock, the forAbout eleven thenine plaintiff, purposeo’clock.

wool, thesome carried into mill a barrel ofmoths inof killing
the several timesdrew some of into aliquid watering-naphtha,

wooland it the atabout two sprinkled uponquarts,holdingpot
room the The outend of the from fire brokecask.the opposite
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wool,about feet from the and to it. Noth-thirty spread rapidly
more is known of the of the fire. Theing origin plaintiff bought

benzine,itthe to be which he hadnaphtha (supposing ordered)
moths,infor use the toand he intended itremovedestroying

wool,thefrom after the and inuse itsprinklingbuilding cleaning
windows,the which were to be taken out of the mill for'that pur-

pose.

Frink,Marston and J.Eastman S. II for the plaintiff.
or act,an habitual or continuousKeeping using naphtha implies

annot occasional or one. Dobson v. 1 &single Sotheby, M.Moody
90; Co., 15;Meats v. Humboldt Ins. 92 Pa. St. Williams v. N. Eng.

Co., 223; Co., 569;Ins. 31 E.Me. Williams v. Ins. N. Y.54
Ins., 241;s. Webster’sMay Dictionary.

Eastman,/S. G. thefor defendants. The rule instated Glen v.
lewis, law;8 Exch. is the607 the(1853), present English and

cases,earlier v.Dobson 1 & M. 90 andSotheby, Moody (1827),
Robberds,v. & E.Shaw 6 A. have not75 been understood(1837),

to establish a one. both of thedifferent One or earlier cases are
Mitford, Quincited in 6 A. E.& 670 v.Mayall v. Nat.(1837);

Co., Co.,1 J.Ins. & C. 316 v. Cen.Faulkner Ins. 1 Kerr(1839);
Howard, Co.,v. 5279 Grant Ins. Hill N. Y. 10 Pim(1841); (1843);
1;Reid, Co.,6v. Alan. & Gr. v. Ch. Ins. 2 Denio 75Jennings (1846);

Co.,Boardmar v. N. 20 N. 551H. Ins. Barrett v.H. (1847); Jermy,
139;Co.,8 Exch. 535 v. 20Billings Toll. Ins. Conn. O'Niel(1849);

122;Co., Co.,Y.v. B. Ins. 3 N. v. N.Williams Ins. 31Eng. Me.
Co., ;v.219 Clark Ins. 8 How. 235­ v.(1850); Gates M.Man'f’rs’

Co., Co.,5 N. Y. v. E.Ins. 469 R. Ins. 7Wall N. Y.(1851); 370
Harmer, ;H. Co.P. Ins. v. 2 Ohio St. 452 v.(1852); (1853)­ Foye

Co.,Ins.Ætna 3 Allen 29 Loud C.v. Ins. 2Co.,(N. B.) (1854);
221; Co., 583;v. How. v.Lee Ins. 3 Sillem Thorn­Gray Gray

ton, 868; Co., 209;3 E. & B. Miller v. 1W. Ins. StokesHandy
Cox, Co.,1 H. & N. 320 v.v. Macomber How. Ins. 7(1856); Gray

257; Co., 202;v. Ins.Leggett Ætna 10 Rich. v. Peo.Vogel Mut.
Co., 9Ins. 23 Ins. Co. v.Girard(1857); 37 Pa.Gray Stephenson,

Co.,293 v. 10 Bosw.St. Ham. Ins.(1860); Mayor 537 (1863);
Co.,v. Ins.State Mut. 14 Allen 330 Gove v. F.Lyman (1867);

Co.,N. v.Ins. Co.48 H. 41 Bur. Ins. 35 Iowa 174(1868); Mickey
; Co.,Mears v. Hum. Ins. 92 Pa. St. 15(1872)­ Worcester(1879).

Co., 27, Co.,v. W.Ins. 9 and Wetherell v. Ins. 16Gray City Gray
276, with otherthe Afassacliusetts cases.agree

Co.,Duncan v. Ins. 6Sun Wend. 488 in and1829 decided(tried
the court in v. Co.,N. Ins.supreme 1881), Langdon Y.by Eq.

623,1 226 6Hall and Wend. and v. T. Ins.(1828) Delonguemare
Co., 589,2 Hall been inhave followed New York and some other
states, and v. and ShawDobson v. haveSotheby Robberds been
cited as their Corlies,definitions. Ins. Co. v. 21sustaining City
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Co., Hill N. Y.v. How. Ins. 5 10Wend. 367 Grant(1839);
Oo., v. M.B. 3 N. Y. 122 Gatesv. Ins. (1849);O'Niel(1843);

Co., Co., Y.v. E. R. N.Wall Ins. 7 370Ins. 5 N. Y. 469 (1851);
Co., Y.54 N. 569v. F. Fund Ins. (1874);Williams(1852); ­ Raff­

Co., v.v. N. J. Law 480 Moore Pro.N. B. Ins. 18 (1842);erty
Co., 29Ins. Me. 97 (1848).

held toin which warranties have beenis a of casesThere class
insured, of the tradeof the orbe modified the thingby description

on, in that essentialbeen held somecarried it jurisdictionshaving
trade, ora stock in or essentialor customaryofcustomary parts

constitute anin a which wasuse expressly recognized,process
ofTheto the prohibition. languagegeneralexception general

the ofhas been succeeded particular languagethe bystipulations
too,that, the ofdoubtless forthis and express purposepolicy,

theout courts inthrown theto the by earlyresponding suggestion
not as in Dobson v.doescases. This Sotheby,provide,policy

“ nor, Robberds, aas in Shaw v. against changeagainst storing,”
use;”are or and the articles objectedof trade. The words “keep

usedclassed, but named The words areto are not specifically.
technical; use,ofin are wordsnot sense they every-dayany

the unlettered would understand. Itmostwhich layman readily
that, court,of it held in New Yorktrue, the wasis aby majority

v.that and are Hynds“storing” nearly synonymous.“keeping”
Co., that wasY. It is admitted intro­S. Ins. 11 N. 554. “keeping”

in the decision in N. Y. Ins.duced after and ofconsequence Eq.
Langdon, it was meant to toCo.v. but that goodsthey say apply

are not Thefor which coveredretail by “storing.” policykept
as thethe of the contract sothere operation prem­suspends long

to, used for the of eitherises are orapplied purpose“appropriated,
the bar is more def­or The of case atstoring keeping.” language

decision,inite, if would be conclusive.so that the binding, not
So, 15,manner, 92 it isCo.,in like in Mears v. Mum. Ins. Pa. St.

““ have,” andheld that is no difference between andkeep”there
is anboth mean the same as “store.” Thisthat appli­together

boththat incation of would have thesurprised judges,language
York, nowand New who first set in motion the acceptedinEngland

“ is, moreover, thisIt isdefinition of store.” contrary, though
court, the same into of the tribunal Birming­denied theby ruling

83 64.Ins. Co.v. Pa. St.Kroegher,ham
Thus,of time is not to constitute a keeping.Length necessary

for and tenement usedon an indictment akeeping maintaining
of instructedfor the sale and the courtintoxicatingkeeping liquors,

defendant,be the“it would sufficient to thatthe that provejury
hour, thefor an had or control of the aseven premisescharge

the v. 105 Mass.clerk or of Com.agent proprietor.” Maroney,
Kimball,note; Mass.467 Oom.v. 105 465.

Where, arein are asked which an-an application, questions
custom,to then facts or asas to habitualswered existingtruthfully
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custom,when the is one which toquestion points though perhaps
interlinedin terms more the courts have sometimescomprehensive,

words if the theis made a of contract.limiting application part
219,Co.,Williams v. H. E. Ins. 31 Me. is of this kind. Thea case

said, “Noin answer to an as toapplication, inquiry heating,
J.,stoves.” C. The of thesays,- interroga­Shepley, language—“

stoves,and answer had reference to the use of andhabitualtory
tonot the use of one for a connected with thetemporary purpose

of the To this he v.cites Dobsoncompletion building.” Sotheby
“ made,and Shaw v. Robberds. The statement was true when and

when considered as a contract or that shouldno stovewarranty
be used as or inarethey ordinarily dwelling-houses,habitually
continued to be true to the time of the loss.” the same effectTo
is Co.,Van v. Am. Ins. N. Y. 605. TheValkenburgh 70Pop. Life

York, however,last case on this in New the effectstatessubject
of a more in accordance with true construction.warranty the

Co.,Matson F.v. B. Y.Ins. 73 N. 310. defendants knew theThe
article,nature of the and it from the riskdangerous excepted they

were to assume. The is is said inAswilling language plain.
Leivis,Glen v. there is no whichcase the thatestablishes law will

Co.,“habitual”interpolate Mears v. Hum. Ins. that isandexcept
not orjustified authorities,the nor the soundsupported by by

of theinterpretation law.

Doe, C. J. Whether the or use” means aexpression “keep
occasion,or use on a orkeeping single or con-frequently repeated,

tinued for months,several or thedays depends upon subject-mat-
ter of contract,the and the intention of the parties proved by

If thecompetent evidence. had walkedplaintiff his millthrough
with a vial of in hisnaphtha the transit not havepocket, might
involved the insured in the which he hadproperty danger agreed
should annul the A of thepolicy. carried into thedrop liquid
mill, and medicine,used there as noinstantly createmight appre-
ciable hazard of fire. The risks;covered certain but thepolicy

of fire wheredanger is or used is suchnaphtha thatkept the
defendants it,refused to assume andexpressly the plaintiff agreed
to this,at least as much as his or ifkeeping using naphtha,—that
it involved the mill in substantial should terminate thedanger,
insurance. Whether his is that,broader thanagreement we
need not inquire.

was severalNaphtha times drawn from the cask into a water-
abouting-pot twoholding room,carriedquarts, across the and
thesprinkled wool.upon Thus mixed with the air in a manner

favorable to rapid its bulk wasevaporation, quickly fivemultiplied
or six times,hundred and it became andexplosive inflam-very
mable. all sources ofPenetrating combustion, it flowed over the
mill, and it and itsexposed contents to imminent of de-danger
struction. ofUnaware the nature ofdangerous the material he
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in an enor-all the insuredwas the plaintiff put propertyusing,
existed. Hewhich as as themous continuedperil, long property

this, bethe fire risk shouldthat if he should do wholehad agreed
defendants’, that histhe and he does nothis, and not contend

Incharacter of his act is material.of the hazardousignorance
thehis the insurance ceased when naphthaof agreementpursuance

risk began.
riskthat the defendants should bearThere no contract anywas

introduced sucha after he ora or unwittinglyday wittinglyyear
Ifofresulted from his usea as that which naphtha.danger
itas lie usedto it for ahe had intended use every day year

fire, its use ahad been causedon the of the and the fire byday
wool, wouldtheact of the policymoment after the first sprinkling

use, the con-and notbeen thehave invalidated byby dangerous
fire startedbe whether thefire. It would not materialsequent

orto continued athe use intended bethe first moment of year,
mere inten-use. It was not athe of actuallast moment the year’s

from,times, firenor ation to use once or resultingnaphtha many
anirresistible, use, riskits nor aor made naphtha prolongedby
tothetime, ofunreasonable but a use exposing propertynaphtha

lia-to an end to the defendants’that wassubstantial putdanger,
“ . . .. . .shall or useIf the assured naphtha,keepbility.

void, thereunder shall immediatelyall insurancethis is andpolicy
when theof the insurance plain-cease.” immediate cessationThe

risk asamean that under suchtiff used does not naphthanaphtha
out, wouldbroke the insurancethe mill when the fireenveloped

theatthe undefinedto the moment ofdown last periodcontinue
habit of therisk would become a plaintiff,of which thatexpiration

stated,the factsOnand a condition of the property.customary
the cannot recover.plaintiff

Oase discharged.

Carpenter, J., did not sit: the others concurred.

Dodge Ex'r.Stickney,& a. v.

decree, and offrom a probateto appeala rightThe of party’squestions
at onedecree, hearingbe determinedof the mayhis to a reversalright

9,Laws, 207, s. whenc.underto Gen.appeal,his for leaveon petition
a course.convenience suchrequireandjustice

or attorneysto employ agentsfor an executornecessaryit is reasonablyIf
in theircareif he usesestate, ordinaryandof theadministrationin the

them, he is not liableoversupervisionexercises a prudentandselection
indiscretion, withoutortheir fraudbythe estate causeda loss tofor

fault on his part.


