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used foruse,limit of beor without may any pur­reservedgranted
theland accommodated may naturallyto which the by waypose

See, Kinnicutt, 2also, Johnson v.devoted.and bereasonably
Hubbard,; v.153; 97, 102­v. 15 SargentHolt Sargent, GrayCush.

deed,inif, aa is380. But when102 Mass. way expressly granted
that ause, is or foundto its itwith no limit as presumed genera!

intended, when it isbe difficult toit explain why,was mayway
beit the same evidenceshould onto existfound implication,by
isIn both cases its existenceorto be a limited special way.held

facts, itsanddifferentintention evidentiarya matter of proved by
intention,use, but isof is a matter ofextent, the its alsoor extent

itsthe same evidence inevidence.on the samefounded Having
incases, be the sameof intention mustboth the factinsupport

both.
this that when theis evidence in case waythere no showingAs

to its the uses thenlimit usethe intendedwas reserved parties by
lot, that the de-the refusal of the court to ruleof the rearmade

ofto the for theuse accomplishmentwere entitledfendants way
was error.to their land waswhichall lawful adaptedpurposes

set aside.Verdict

sit: the concurred.Carpenter, J., did not others
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auditor,a which been anof cause has heard thebyOn a trial by jury
of the benefit of thethe auditor’sdeprive plaintiffcannotdefendant

■a of the claim.confessing part plaintiff’sevidence byasreport
of a debt which the is liable and topartyadmission willingAn. unqualified

of aand effect new and if made sixpromise,has the force withinpay
bar of the statute of limitations in itassumpsit,removes the andyears

madethe new is before or after thepromisewhether rightimmaterialis
theis barred statute.byactionof

account,twoAssumpsit, some hundredto recover items of and
notes, dated, 1, 1869,Octoberfouralso promissory respectively,

11, 1872,1870, 3,11, March and 1873. WritMarch January
issue,23, The defendant the1879. pleadedJune generaldated

account,,set-off, the and andas to statute of limita-paymentwith
auditor,cause sentto .the notes. The was to an whoastions
account,$234.11of due‘the the anda balance onplaintiffreported

the of the the$1,666.97 on the notes. defend-filingUpon report,
to to the but before the trial was commencedelected jury,ant go
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of the$234.11. Theof reportthe said balancecourtintopaid
thethe and thereuponoffered in evidence plaintiff,was byauditor

accountto thethat relatingthat partdefendant objected only
the wholebut the courtto the permittedbe readcould jury;

theAfter ofread, defendant partand the excepted.to bereport
confession,in, the andhecase had been acceptedputplaintiff’s

account;$234.11 but theoffull of all mattersinthereceived
werethe andfromnot withdrawn jury, theywasauditor’s report

the notes. Theasit as evidence toconsidertold that mightthey
“ that theinstruct the plain-the court to jurydefendant requested

afterrenew, notesor to the theytotiff must show a paypromise
The onthe statute.”outlawed, or barred jury,byhad become

sixmade withinthat ainstructed promisewerethe contrary,
suit wouldof the plaintiff’snext before the commencementyears

statute; and that to con-of thethetake the case out of operation
or anmust anthere be promise,such new expressstitute promise

and attended suchin such words byacknowledgment expressed
therefore theit the andto meaning,circumstances as to give

It must be aneffect, of a new acknowledg-force and promise.
of aadmissionand previousa direct unqualifiedment containing

;debt, tois liable and paywhich the willingpartysubsisting —to
verdict forThe returned awhich the defendant juryexcepted.

set aside. Motionmoved towhich the defendantthe plaintiff,
denied, and bill of filed.exceptions

for theC. Page, plaintiff.

for the defendant.J.John Hatch and W. Emery,

is not aClark, that a case one to beJ. The properobjection
before the referenceshould be made to theheard an auditorby

Scott,v.auditor, be as waived. Perkinsor it will 57 N.regarded
55; Webster, N. The conceded58 H. 336. fact thatH. v.Boyd

was as to a ofof accounts theportionan requiredinvestigation
committed to anthat the action was auditor,case shows properly

determine,hear,to and theit was his wholereport upon,and duty
auditor, hisan action is referred to an iscase. When authority

of accounts and voucherslimited to an examinationnot merely,
in theconsider all matters involved issues submittedbut he may

to determination ofso far as be a the indebt­to him necessarymay
Parker, 92;the Moulton v. 35 N.edness between H.parties.

Hunt, 505. it does notv. 122 Mass. As that theHolmes appear
not to be wascontained matters itproper reported,report right­
on trial the Itreceived in evidence the before is madejury.fully

statute, the defendant could notevidence and thedepriveby
of itthe benefit a of hisof claim.by confessingplaintiff portion

Converse, 543; 567;N.54 56 N.v. H. v. H.Doyle Doyle,Fulford
Scott, N. H.Perkins 57 55.v.
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isof a debt which the liableAn admission partyunqualified
effect of a newto has the force andand promise (Holtwilling pay,

and if made within six removesv. 60 N. H.Gage, 536), years
in it is imma-of limitations andthe bar of the statute assumpsit,

is made before of after thethe newterial whether promise right
new takes thethe Theaction is barred statute. promiseof by

statute,the and it runs anew fromthe ofcase out of operation
decisions, of a debtin cases ofthat time. The partial payment

case,of the raised in thisdecisivewithin six are questionyears,
of a new that ait is as evidencefor the reason that promiseonly

the bar of the statute.to remove Whippleoperatespart payment
Robinson, 303;219; v.Stevens, 50 N. H.22 N. H. Wheelerv.

Latham, H.58 N. 30.Brown v.
overruled.Exceptions

Blodgett, J., others concurred.did not sit: the

a.in N. H. v.Railroad PortsmouthEastern &

of atmaintaining gatesto the expenseis not liable to contributeA railroad
another railroad in which it has nothe track ofcrossings uponhighway

under the statute to use thea acquiredor interest except rightright
track at a fixed compensation.

the railroadPetition, the examination of Streetfor Vaughan
Laws, 161, s.Portsmouth, under Gen. e. 5.incrossing

Brink,J. for theS. E. plaintiffs.

Foster, the of Portsmouth.forR. cityW.

Eaclcett, for &E. the Concord PortsmouthEackettW. W.
Railroad.

Fellows, Railroad.J. W. for the Concord

three tracks at the cross-Carpenter, haveJ. The plaintiffs
25,ofhave none. the act JuneRailroad Underthe Concording;

1859, & Portsmouth Railroadthe Concordc. 2284),1859 (Laws
“ cars and to enter andwith their uponthe enginesrightacquired

tracks, the tracks at theof the includinguse” a plaintiffs’portion
10,to of the acts ofthe Julyin provisionssubjectpoint question,

1666, 1856,12, 1855, e. Laws c.1855, 1847),1856and (LawsJuly
&to be the Concordthe compensation paid byunder which

for the use of that ofto the partPortsmouth Railroad plaintiffs


