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Gilchrist,drawn, to share hisbe feelings.”usually may presumed
J., Evans, 462,in v. 13 N. 465. ofH. The jurorsTenney testimony

sum ofis admissible to that a verdict found theshow dividingby
was, after deliberation and beforetheir several twelvemarkings by

noto. There was error in the receptionthey separated, agreed
theor exclusion of evidence at hearing.

overruled.Exceptions

Allen, J., did not sit: the others concurred.

Horne v. Bancroft.

Laws, re-10, 18,The of c. s. that certificateGen. the medicalprovision
of to for the insanefor the commitment a thequired person asylum

“ a from ofshall certificate a theaccompaniedby supremebe judge
selectmen,or or testi-of chairman of thecourt or court probate, mayor,

the of theof and theto the genuineness signatures respectabilityfying
issigners,” directory.

Trespass, for Facts Thefalse plain-imprisonment. agreed.
Insane,the New forto thetiff was committed Hampshire Asylum

12, Hewasof the- defendant 1879.which superintendent, July
who, timehis one thethere brother and atwas Haley,bybrought

commitment, to the defendant theof followinghis gave paper:

E.and examination ofdue Charlespersonal“After inquiry
date,one to weHorne, made within weekof Wolfeborough, prior
the Newhe is insane and a fit for treatment atthat subjectcertify

for the Insane.AsylumHampshire
D.M.Edward S. Berry,

Parker, M. D.R.Henry
H.,Dover, N. 1879.”12th July,

“ thewith the ofsignersacquaintanceHaving personal
certificate, andthe arethat genuineabove I certify signatures

the are physicians.signers reputable
A. T. Pinkham.

L. Horne.”Annette

a of thethe of the last certificate wasNeither of judgesigners
ofof a or chairmanor ofcourt court probate, mayor city,supreme

the intoThe defendant received plaintiffa board of selectmen.
assault,and is not ofhis an insaneas patient, guilty anycustody

asof thethe detentionor plaintiffimprisonment, exceptbattery,
he from thean insane until escaped asylum.patient

insane,he was neverto that was notoffersThe proveplaintiff
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examined the others,above named or andby physicians by any
was not treated or cared for his confinement.properly during

defendant offers toThe that Horne was insane at theprove
of histime commitment and all the time he remained atduring

;hethe that was treated and cared for and thatasylum; properly
to and the time ofat his commitment the defendant wasprior

with the of theacquainted andpersonally genuineness signatures
the of the of the medical certificate.respectability signers

18, 10,The court ruled that the Laws,last clause of s. o. Gen.
“that the certificate of two shall beproviding reputable physicians

a certificate from a of the court oraccompanied by judge supreme
selectmen,court of or or chairman of theprobate, mayor, testify-

to the of the and the ofing genuineness signatures respectability
isthe and not in thedirectory nature of a condi-signers,” merely,

tion and theprecedent; plaintiff excepted.

for theFdger'ly,Copeland plaintiff.Sf

Kivel,J.L. and for theW Foster defendant.

“Smith, NoJ. shall be committed to the forperson asylum
the insane order of the court or the ofexcept by judge probate,

per-without the of twocertificate that snchreputable physicians
insane,son is after a examination made within onepersonalgiven

committal;week of the and such certificate shall be accompanied
a certificate a offrom the courtby or court ofjudge supreme pro-

bate, or selectmen,or chairman of the to themayor, testifying
genuineness of the and the of thesignatures respectability signers.”

L., 10,G. c. s. 18.
“ Those directions which are not of the essence toof the thing

done,be but which are with a view to thegiven proper,merely
and business,conduct of the and failure toorderly, prompt by obey

which the of those interested bewill not are notrights prejudiced,
to be as and if the act iscommonly regarded mandatory; per­

formed, but not in the indicated,time or in the mode itprecise
sufficient,still be if that which is donemay the sub­accomplishes

stantial of the statute. But thispurpose rule nothatpresupposes
words are innegative the statute which oremployed expressly by

forbid the ofnecessary implication the act at other timedoing any
or in other manner than as directed.” Lim.any Cool. Con.
77, 78. “What are to be deemedprovisions merely,directory
must the nature anddepend upon of each andobject regulation
the intention Porter,of theapparent v. 45Converselegislature.”

“N. H. 385. When the of the statute is the essence ofprovision
done,the to otherwise,be it isthing required itwhenmandatory;

relates to Smith,manner and form.” Davis v. 58 N. H. 16.
Tested rules,these the second clause of isby s. 18 directory.

The section is divisible into two The first isclauseparts. impera-
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and itsthe of saneintended for persons,tive. It was protection
ofto the commitment ais a condition precedent legalobservance

restrictionswasthe It bydesigned, placingasylum.person,to
difficult,commitment, render it if notto impossi-the ofupon power

condition doesa whose mentalble, confine in theto personasylum
be of hisHe cannot libertytreatment. deprived bynot require

without an of histhe asylum adjudication insanitycommitment to
is from unneces-tribunal. Hethe protectedlegally appointedby

men-an into histhe thatconfinement inquisitionby provisionsary
be made two qualifiedtal condition shall reputable physiciansby

suchto make inquiry.
the medical certificateis informedWhen the bysuperintendent

withhas been made inthat the of conformityadjudication insanity
statute, on thathe has all the informationof thethe requirements

certificatethe statute. The medicalwas intendedwhich bypoint
into onefor hisintended for his custodyis justification receiving

others,that his or the ofis suchwhose condition safety, safety
of hishe should be restrained liberty.that personalrequiremay

himwould affordor selectmancertificate of aThe judge, mayor,
certifi-on the of Theinformation sanity.no additional question

to inform thethe second is intended super-cate clauserequired by
of the and thethe respectabil-intendent of signaturesgenuineness

this from otherhe has informationof the Whenity physicians.
facts, of theof the thesources, or has objectknowledgepersonal

be moreHis mayis knowledgestatute personalaccomplished.
of thethe certificate a personthan Whenstranger.satisfactory

betteris not some other andto injured bysubjected inquisition
the su-and and whenmode of respectability,proving genuineness

it is notway,information in some otherhas all theperintendent
to he is liable forof the statute hold thatreasonable construction.a

uselessto observe ahis omission formality.
under to thein the clause considerationThere are no words

be nullto its shallthat done provisions•effect contraryanything
woi’ds, orIt contains no implica­•orvoid. negative expressly by

in othertion, of the informationthe anyacquisitionforbidding
mode; for toitnor does any penalty neglect complyimpose

for form andIt thewith its provisions. provides merelystrictly
information as to theof themanner to superintendent gen­giving

of the ofand theof the respectability signersuineness signatures
these reasons we think the last clauseForthe medical certificate.

Dole, 328;v. 3 N. H.Johnson Hayes18 isof s. directory merely.
117;284; N.Hanson, 20 H. v­12 N. Smith v. Bradley,H.v. ScammonNewton, 359;419; v. N. H.Seammon, Gove 5828 N. H.­ .

n.;445; 221,Pott. Dwarris 226 Bish.Loxdale, 1 Burr.v.Rex
Case,; & E. 651.L., 9 A.Shuttleworth’s (N. S.)Wr. ss. 254-256­

overruled.Exceptions

J., concurred.Clark, sit: the othersdid not


