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stance of the requested charge was given, and it is no ground of
exception that it was not repeated, or that a particular form of
expression was not used. Walcott v. Keith, 22 N. H. 197 ; Tucker
v. Peaslee, 36 N. H. 167, 178.

’ Judgment on the verdict.

CARPENTER, J., did not sit: the others concurred.

BARKER v. BARKER.

The indemnifying clauses in the condition of two mortgages given by the
defendant to the plaintiff,—in one, “and hold the said H. B. harmless from
all liabilities where he is bound for me,” and in the other, “also shall
hold the said H. B. harmless from all loss, cost, and expense from all
liabilities he may be under by reason of signing notes, bonds, receipts,
and other papers with me,”—are sufficient to include a liability incurred
by signing as surety for the defendant a note and a loss from the pay-
ment of the same before the mortgages were made, although the partic-
ular note is not described in the condition of the mortgages; and the
note may be identified, by extrinsie ev1dence, as one for the payment of
which the mortgages were intended as security.

REAL ActiON, to foreclose two mortgages. Facts found by
a referee.

Jowell & Stone, for the plaintiff.
E. A. Hibbard, for the defendant.

Arrew, J. The only question made in the case is in respect to
the amount due the plaintiff upon two mortgages executed by the
defendant to the plaintiff. The referee has found the balance due
the plaintiff upon certain notes secured by the mortgages, and has
stated the facts commected with another note to the Farmington
Bank, signed by the plaintiff as surety for the defendant, and by
the plaintiff paid, and which he claims was secured by the same
mortgages. The defendant denies that this note was secured by
either of the mortgages, and seeks to be allowed in set-off against
it the value of certain logs claimed to have been lost through the
fault and negligence of the plaintiff. The note was made and dis-
counted at the Farmington Bank, November 15, 1852, and imme-
diately after taken up and paid by the plaintiff, the bank indorsing
it to him without recourse. The mortgages were made and dated
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respectively, February 2, 1860, and October 26, 1861. In the con-
dition of the first mortgage, among other things, is this clause,
“and hold the said Hiram Barker harmless from all liabilities
where he is bound for me;” and in the second mortgage the con-
dition contains the following words, “and shall hold the said
Hiram Barker harmless from all loss, cost, and expense from all
liabilities he may be under, by reason of signing notes, bonds, re-
ceipts, and other papers with me.”

At the time the note was made and the mortgages executed, the
statute provided, as it still provides, that no estate should be ¢ in-
cumbered by any agreement, unless it is inserted in the condition
of the conveyance, and made part thercof, stating the sum of money
to be secured or other thing to be performed.” Rev. St., ¢. 181,
8. 2; G. L., e. 186, s. 2. In Benton v. Sumner, 57 N. H. 117, it
was decided, on the authority of Bassett v. Basseti, 10 N. H. 64,
New Hampshire Bonk v. Willard, 10 N. H. 210, and Boody v. Dawis,
20 N. H. 140, that a condition in the mortgage to indemnify the
mortgagee against loss by reason of his having indorsed for the
mortgagor certain notes “now payable and at the Bank of New-
bury, Vermont,” and notes “now payable and at the Bank of St.
Johnsbury, Vermont,” was sufficiently certain to warrant the ad-
mission of parol evidence to show what notes indorsed by the mort-
gagee were intended to be secured by the mortgage. If an agree-
ment to indemnify the mortgagee against all notes indorsed by him
for the mortgagor at the Bank of Newbury and at the Bank of St.
Johnsbury, without specifying the dates and amounts of the notes,
or by whom sigued, or other particulars in regard to them, was a
sufficiently certain description of the ¢“other thing to be per-
formed,” an agreement to indemnify the plaintiff in this case
against “all loss. cost, and expense from all liability he may be
under by reason of signing notes, bonds, receipts, and other papers”
with the defendant, would scem to be sufficient to include the
Farmington Bank note, and to permit evidence to identify it as a
note intended to be secured.  Where a note or obligation is
offered in evidence in connection with a mortgage, it is not neces-
sary that all the particulars of it should be specified in the condi-
tion in order to identify it as the note intended to be and actually
secured by the mortgage. A general agreement with the deserip-
tion is sutficient; and parol evidence may be introduced to further
identify it.” Melvin v. Fellows, 33 N. H. 401. The location of
the notes and papers signed at a particular place, at the time of
the mortgage, if stated in the indemnifying condition, would have
limited its opevation to such notes and papers as might then have
been at the place named. But a statement of the place where the
intended notes were was 10 necessary part of their description,
and its absence left all notes, for which the plaintiff had becone
liable by signing, within the indemnifying condition.

The cases cited in Benton v. Sumner, supra, tully sustain the
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decision of that case. In New Hampshire Bank v. Willard, the-
condition in the mortgage was the payment of $5,000, according-
to a bond for that sum of the same date with the mortgage. The
condition of the bond was for the payment to the plaintiff of all
notes, drafts, or acceptances “ made, indorsed, drawn, or accepted
by said Willard to said bank,” on or before a date named, with in~
terest, cost, and damages, and for indemnifying the bank against
loss by reason of discounting the notes, etc. Treating the bond as.
a part of the condition in the mortgage, as the court did in that
case, it was the same as if nothing else than the condition of the
bond had been written in the condition in the deed. That condi-
tion did not name the amounts nor dates of the notes indorsed or
drafts accepted, nor give the makers’, indorsers’, or drawers’ names,
upon any of the paper discounted by the bank, but was a condition
to pay all then discounted, of whatever name, nature, or amount,
not exceeding the penal sum of the bond, and indemnify the bank
against loss from discounting the notes, drafts, and acceptances.
The description of the indebtedness secured, or lability indemnified
against, was held sufficiently certain in that case, which seems to
be decisive of the point in question here.

The language of the condition in the mortgages is plain. The
terms used relate to ordinary and well known transactions, and
the clauses are sufficiently certain to embrace the Farmington Bank
note, identified by the referee as a note signed by the plaintiff with
and for the defendant, one which the plaintiff was then under loss
for paying, and one intended by the parties to be secured by the
mortgages.

The defendant claims to be allowed in set-off against the Farm-~
ington Bank note the value, with interest, of certain logs alleged
to have been lost through the fault or negligence of the plaintiff.
In 1861 the defendant had cut and drawn the logs to the lake, and
rafted them to Hersey’s mills to be sawed. In that condition,
John Barker, a creditor of the defendant, attached them to secure
his debt, and subsequent to the attachment they were mortgaged
by the defendant to the plaintiff. - June 8, 1863, a large part of
the logs had broken from the vaft, and sunk. At that date it was
agreed in writing, by the plaintiff and the defendant and John
Barker, that John and the plaintiff might manufacture and sell the-:
logs and timber, and, after paying the expenses, apply the net
proceeds in payment of the Farmington Bank note; and the de-
fendant agreed to tale charge of the lumber, and see to manufac-
turing the same. The defendant did nothing about raising the
sunken logs or manufacturing them, and they remained as they
were and became worthless. The plaintiff was ready and willing:

_to pay the expense of raising and manufacturing the logs, but not
to advance money for the purpose.

The plaintiff did not buy the logs, nor agree to take them in
any event, nor where they were. The referee has not found that.
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the logs were lost throngh any want of care of the plaintiff, nor is
any evidence of negligence on his part reported. If any damages
were attributable te the plaintiff’s want of care, they are in the
nature of unliquidated damages, and not a proper subject of set-off.
Drew v. Towle, 27 N. H. 412. Upon the facts stated, the defend-
ant is nop entitled to the allowance of his claim in set-off,

The Farmington Bank note being secured by the mortgages, and
no set-off being allowed to the defendant, the plaintiff is entitled
to conditional judgment for the balance found by the referee, on
accounting, together with the amount due on the Farmington Bank
note, altogether amounting as found, March 28, 1882, to $8,172.18,
and interest upon that sum from that date.

Case discharged.

CARPENTER, J., did not sit : the others concurred.

Syrtm v, PUTNAM & a.

Proof of twenty years’ adverse, continuous, uninterrupted use of a well and
way on land of another with the knowledge and acquiescence of the owner
of the land, in the absence of any evidence of permission or license, is
sufficient to establish the presumption of a grant.

If by reason of an obstruction placed in a public highway an individual
sustains peculiar injury in kind and not merely in degree or extent from
that which the general public sustains from the same cause, he may
recover damages for such special injury in an action against the party
causing the obstruction.

Declarations accompanying possessory acts explanatory of the character of
the possession are competent evidence upon the question whether the use
was under a claim of right.

Biryt 1~ EQUITY, to restrain the defendants from obstructing
the plaintiff in drawing water from an ancient well in the highway
near the west line of the defendant Angela’s land, claimed by the
plaintiff as appurtenant to his homestead; also to restrain the
defendants from obstructing a driveway from the plaintiff’s house
to the highway at a point opposite the defendants’ land. The
defendant Angela answered, claiming that the well is upon her
premises and is her exclusive property, and denying that it is ap-
purtenant to the plaintiff’s premises. She also denied that the
plaintiff had a driveway, or right of way of any kind, between the
travelled part of the highway and her land. The other defendants

VOL. LXII. 25

62 369
68 590

|
l




