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and it is nothe was ofstance of given,requested charge ground
not or that a form ofthat it was repeated, particularexception

197;Keith, 22was not used. Walcott v. N. H. Tuckerexpression
Peaslee, 167,N. H.v. 36 178.

on the verdict.Judgment

Carpenter, J., sit: thedid not others concurred.

Barker v. Barker.

in the ofclauses condition two theindemnifying mortgages given byThe
“one, H. B.to the and hold the said harmless fromplaintiff,defendant —in

“me,” in other,he is bound for and the also shallliabilities whereall
loss, cost,from from allsaid H. B. harmless all and expensehold the

notes, bonds,reason ofhe be under by signing receipts,liabilities may
me,”other with sufficient to include a incurredand papers liability—are

for the defendant a note and a loss from theassigning surety pay-by
made,thement of the same before were themortgages although partic-

inis not described the condition of the and theular note mortgages;
identified, evidence,be extrinsic as one for the ofbynote may payment

were intended asthe mortgages security.which

Action, toReal foreclose two Facts foundmortgages. by
a referee.

Stone, for theJewell plaintiff.if

Hibbard,A. for the defendant.K.

Allen, The in inJ. made the case is toonly question respect
due thethe amount two executed theplaintiff upon mortgages by

todefendant the The referee has found the balance dueplaintiff.
certain notesthe secured the and hasplaintiff upon by mortgages,

the facts connected withstated another note to the Farmington
defendant,Bank, the as for the andby plaintiffsigned surety by

which he wasthe and claims secured the sameplaintiff paid, by
The defendant denies that this note was securedmortgages. by

either of the and seeks to be allowed in set-offmortgages, against
,it the value of certain claimed to have been lost thelogs through

of the The notefault and was made and dis-negligence plaintiff.
1852,Bank,the 15,counted at November and imme-Farmington

taken and the theafter bankdiately up paid by plaintiff, indorsing
it to him without recourse. The made andwere datedmortgages
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2,1860, 26,1861.and InOctober the con-Februaryrespectively,
clause,is thisof the first otherdition among things,mortgage,

“ hold the said Barker harmless from allHiram liabilitiesand ”me; andhe is bound for in the second thewhere con-mortgage
words,the “and shall holddition contains the saidfollowing

cost,loss,Barker harmless from all andHiram from allexpense
under, notes,he bonds,be reason ofliabilities re-may by signing

me.”and other withpapersceipts,
executed,the time the made andAt note was the themortgages

“as it still that no estate shouldstatute be in­provided, provides,
unless it is incumbered inserted the conditionby any agreement,

thereof, theof and made sum ofpartthe statingconveyance, money
St.,tosecured or other be 131,to be Itev. e.performed.”thing

L., Sumner,136,2; 117,e. InG. s. 2. Benton v. 57 N. H.s. it
decided, Bassett,on the of v. 64,was Bassett 10 N. H.authority

Willard, 210, and Davis,Bank v. 10 N. H.New Hampshire Boody v.
140,H. that a condition in the to20 N. themortgage indemnify

reasonloss of his indorsedhaving foragainst themortgagee by
certain notes “now theand at Bank ofmortgagor payable New-­

Vermont,” “nowand notes and at the Bank of St.bury, payable
Vermont,” towas certain warrant the ad­Johnsbury, sufficiently

of evidence to showmission what notes indorsed the mort­parol by
securedwere intended to be the If angagee by mortgage. agree­

toment the all notes indorsedindemnify mortgagee against himby
for the at the Bank of atand the Bank ofmortgagor St.Newbury

without the dates and ofamounts theJohnsbury, notes,specifying
them,or whom or other in to wassigned, particulars aby regard

“certain of the other to besufficiently description thing per­
formed,” an to the inagreement this caseindemnify plaintiff

“ loss, cost,all and from all heagainst expense beliability may ”notes, bonds,under reason of and otherby signing receipts, papers
defendant,thewith would seem to he sufficient to include the

note, toBank and evidence toFarmington permit it as aidentify
“note intended to be secured. Where a note or isobligation

in evidence in connectionoffered with a it is not neces­mortgage,
of itthat all the shoidd be in theparticularssary specified condi­

tion in order to as theit note intended to be andidentify actually
Asecured the with thegeneralby mortgage. agreement descrip­

sufficient;tion and evidenceis be introduced toparol furthermay
Fellows,it.” Melvin v. 33 N. H. 401. Theidentify location of

at athe uotes and at thepapers signed particular place, time of
condition,the if in thestated wouldmortgage, indemnifying have

its noteslimited to such and as thenoperation papers might have
Butbeen the named. a statementat of theplace where theplace

intended notes were was no theirofnecessary part description,
notes,and forits absence left all which the hadplaintiff become

theliable within condition.by signing, indemnifying
Sumner,cases cited in v.The Benton sustain thesupra, fully
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Willard,of case. In New Bank v. the-­decision that Hampshire
$5,000,was the ofcondition in the paymentmortgage according-­

of the date witha bond for that sum same the Theto mortgage.
tothe bond was for the the ofcondition of allpayment plaintiff

“ indorsed,made,notes, drawn,drafts, oror acceptances accepted'
bank,” named,to said on or before a date with in­said Willardby

cost,terest, and for the bankand damages, indemnifying against
notes,the etc. the bondreason of as-­discountingloss Treatingby

that,in the as the did inof condition courta the mortgage,part
case, same as if else than the condition ofit was the thenothing

in the in thehad written condition deed. That condi­bond been
the amounts nor dates of thedid not name notes indorsed ortion

indorsers’,makers’, names,thenor or drawers’drafts accepted, give
bank,discounted the but was aof the conditionany paper byupon
name, nature,discounted, amount,ofall then whatever orto pay

bond,sum andthe of the thenot bankpenal indemnifyexceeding
notes, drafts,theloss from anddiscounting acceptances.against
secured, orof the indebtedness indemnifiedThe description liability

case,in thatheld certain which seems towas sufficientlyagainst,
in here.decisive of the questionpointbe

of the condition in the is TheThe mortgages plain.language
transactions,used to and well knownrelate andordinaryterms

to embrace theclauses certainsufficientlyare Bankthe Farmington
refereethe as a note thenote, identified withsigned byby plaintiff

loss,defendant,the one which the was underfor thenplaintiffand
intended the toone be secured the-and partiesfor by bypaying,

mortgages.
to be inclaims allowed set-off the Farm-defendantThe against

value, interest,the with ofBank note certain logs allegedington
the orbeen lost fault of thehave through negligence plaintiff..to

lake,had cut thethe defendant and drawn to the andIn 1861 logs
condition,to mills to be sawed.them In thatHersey’srafted

defendant,Barker, of thea creditor attached them to secureJohn
debt, to the attachmentand weresubsequenthis they mortgaged

- 8, 1863,to the Junedefendant a of'plaintiff.the large partby
raft,from the and sunk.had broken At that date it wasthe logs

the and thein defendant and Johnplaintiffwriting, byagreed
Barker, and thethat John manufacture and sellplaintiff the-might

and,timber, after the the netexpenses,and paying applylogs
the ;in of Bank note and the de-Farmingtonpaymentproceeds

lumber,take theto of and see to manufac-chargeagreedfendant
The defendant didthe same. about the-nothing raisingturing

them, andor remained as theylogs manufacturing theysunken
worthless. The was andand became plaintiff readywere willing-

of andthe the but notraising manufacturingexpenseto logs,pay
theformoney purpose.advanceto

did not the nor to inbuy take themlogs, agreeThe plaintiff
event, where were. The refereenor has not foundthey that.any
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were want of of thethe lost care nor islogs through plaintiff,any
reported.evidence of on his Ifany negligence part any damages

care,to the inwere attributable want of are theplaintiff’s they
of and not ofnature a set-off.unliquidated damages, proper subject

Towle, stated,v. 27 N.Drew H. 412. the facts the defend­Upon
is not entitled to the allowance of his claim inant set-off.

Bank theThe note secured andFarmington being by mortgages,
defendant,no set-off allowed to the the is entitledplaintiffbeing

referee,to for the foundconditional balance the onjudgment by
with the due on theamount Bankaccounting, together Farmington

note, found, 28,1882, $3,172.16,as March toaltogether amounting
interest sum thatand that from date.upon

Case discharged.

J.,CAUPENTE», did not sit: the others concurred.

Smith & a.Putnamv.

adverse, continuous,Proof of use a welluninterrupted of andtwenty years’
on land of another with the and of theway knowledge acquiescence owner

land, license,of the in the absence of evidence of orpermission isany
sufficient to the of aestablish presumption grant.

If reason of an inobstruction a anby public individualplaced highway
insustains in notpeculiar kind and or extent frominjury merely degree

cause,that which the sustains from the same hegeneral public may
recover for such in an action thedamages special injury against party

the obstruction.causing
Declarations ofacts the characteraccompanying possessory explanatory of

the possession are the thecompetent questionevidence whetherupon use
was under a claim of right.

Bill, Equity,in to restrain tbe defendants from obstructing
inthe water from an well inancient tbeplaintiff drawing highway

land,the ofwest line thenear defendant claimedAngela’s theby
homestead;as to his also to restrainplaintiff appurtenant the

defendants from thea fromobstructing plaintiff’sdriveway house
to the aat the defendants’ land.highway point opposite The

answered,defendant that the well isAngela claiming upon her
and is her exclusive and itthat ispremises property, denying ap-

to the alsoShe deniedplaintiff’s thatpurtenant premises. the
kind,had a or of ofplaintiff any betweendriveway, way theright

travelled of the Theher land. otherpart andhighway defendants
YOL. lxii. 25


