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decreed in favor of the vendee who has his of theperformed part
contract, a failure or refusal towhen would as'aconvey operate

Bell, 395; Barr,him. Johnson N.fraud v. 58 H. Kidder v.upon
236, 254; Hawkes, 154;35 N. H. v. 11 N. H. v.Ayer 148, Tilton

H, 385, 390; Jur.,Tilton, N. 2 Sto. s.9 761. The statute ofEq.
L., 220,frauds c. s. that “No action shall be(G. 14) provides

land,for the sale ofmaintained a contract unless theupon agree-
thereof,ment which it is or some' ismemorandumupon brought,

in and the to be or somewriting, signed by party charged, by per-
however,him thereto inson authorizedby writing.” Equity,

aid,its when there has been to removelends part performance,
statute, thethe bar of the that it is a fraud for theupon ground

instrument,vendor to insist the absence of a written whenupon
the contract to behe has executed.permitted partly

It is not in this case to know whether thematerial promissory
wasnote the was or not intended asup plaintiffgiven paymentby

land,the for aor for of landequitypart payment protects parol gift
it,sell ifwith a toagreement accompanied byequally parol posses­

sion, and the has made valuabledonee theimprovements upon
Stratton,to it. Strattoninduced the v.by promise giveproperty

474; 204; Neales,N. H. v. 9 Pet. Neale v.58 9King Thompson,
34;1, 9; Freeman, Hibner,v. 43 N. Y.Wall. Freeman Kurtz v.

514; 97;v. 41 Ill. Bevin,55 Ill. v. 9Bright,Bright Shepherd
Directors,32; 196;McLain School 51 Pa. St.Gill v. v.Murphy
Fr.,Stell, 123; 491,Bro. s. a. There is no43 Tex. St. important

between todistinction in this a and arespect promise promisegive
The in or in theto sell. laborexpenditure money improvement

donor’sthe land induced the to the land to theof promise giveby
constitutes, athe in considera­equity,party making expenditure,

the and the will betion for enforced. Crosbiev.promisepromise,
Freeman, 39;M'Doual, 148; 34,v. 43 N.13 Freeman Y. 3Ves.

Par. Cont. 359.
Case discharged.

JJ.,Clark, did sit:Allen and not the others concurred.

Greeley.v.Clark

delivered,the of sold hut not itgoodsIn an action to recover mustprice ap-
theto of thegoods uponthat the vendor is deliverpear ready payment

able to them.or that he in no fault for not deliverbeingisprice,

Assumpsit, for sold. Facts found a ref-to recover bygoods
1880,an in at whichThe made auction theeree. April,plaintiff

bid off the -named in the at thedefendant specificationproperty
same,for thetherein He has never norpaiddesignated.prices

The defendant claimed that thethetaken away. plain-property
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claim thefor some wood. This$50him aboutwastiff owing
inof the the fallauctionAt a plaintiff,denies. previousplaintiff

amount1879, some of less anddefendant bid offof the property
the for whichof his claim plaintiff,than the amount againstvalue

to set it off as athat he had the righthe has never claimingpaid,
his claim her. Theher tanto of plaintiffagainstpropayment by

credit, to her debts. Thein and ableis a paywas and goodperson
in for the ofto the auctiondefendant went April, purpose buying

auctioneerthe Theto his claim against plaintiff.satisfyproperty
auction, in the defendant’sthe at stating,set previouslyup property

down,be sold for as thethe was to cashthat propertypresence,
The stove was sold with the res-to leave town.was aboutplaintiff

in the house a few for the usethat it was to remainervation days
defendant,The his account bookof the havingplaintiff’s family.

him, andthe house after the sale toldwith went into immediately
his the termsto settle account. She saidthe he Wasplaintiff ready

down, and she was to have theof the auction were cash going
refusedfor the articles he had The defendant tobought.money

them, claimed the to take thefor but right property.awaypay
out, take the and.He then went tointending away carriage sleighs,

credit,innot them. The defendant is abut could find pertson good
his The next the defendantand able to 'bills. morningpay

the which he had bid off had since beenlearned that property
then aon writs the Heattached two plaintiff. broughtagainst

the and attached thesuit his claim against plaintiff,upon previous
auction,he bid off at the his attachmentwhich had beingproperty

and to the two attachments. Themade returned priorsubject
are courtthree writs the still Thepending.against plaintiff

defendant,the and theordered on the forreport plaintiffjudgment
excepted.

Barnard,Barnard for the plaintiff.$

Sanborn,JS. B. 8. for the defendant.

sold,Glabk, ToJ. maintain an action for andgoodsbargained
ofthe contract sale must be sofar as to vest the title in thecompleted

As thebetween is not essential to a com­buyer. parties, delivery
sale, when the statute of frauds. As aexceptpleted required by

rule, under a contract of sale of chattels at ageneral specific stipu­
lated when to be done toremains theprice, nothing designate

title,sold or the to be the ofpriceproperty paid, independently
frauds,ofthe statute vests in the and a toimmediately buyer, right

seller,the in unless it can such wasthe be shown that notprice
419, 421;the intention of the Clark v. 19 N. H.parties. Draper,

143;Smith, 141,v. N.43 H. v. 118Hargraves,TownsendBailey
325, 332; Moor, 78; Yates,Mass. v. 71 Me. Dixon v. 5Phillips

313,B. 340.& Ad. the title so to theasAlthough passes subject
to the risk of future to ofthe thebuyer injury property, right pos-
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thebut is the ofdoes notsession pass dependent upon payment
and areIn the absence of payment deliveryany agreement,price.

acts, to retain theand the seller has theto be concurrent right
tois of a readinessuntil the paid. Upon proofpricepossession

for thethe seller maintain an actiondeliver the price,goods may
an actionof the the maintainand a tenderupon price buyer may

for the goods.
of thebe conditional. TheA sale of chattels pricemay payment

title,the transfer of the andbe a condition tomade precedentmay
arenot thein such a case the willproperty pass although goods

sale.for cash is not a conditionaldelivered. A sale necessarily
“ termsBradbury, 106 Mass. 422. The cash”Scudder phrasesv.

that of the“cash or notand down” may import paymentmay
title,to the transfer of theis made a condition precedentprice

the use of these termsthe intent of the Ifto byaccording parties.
tothat no credit is be andthe understand given,parties merely

his the of thethat the seller will insist on to retainright possession
of the the sale is still so faruntil the complet-payment price,goods

the but if it is understood thated and absolute that property passes;
the until the isthe to remain the of sellerare pricegoods property

is and the title does notthe sale conditional pass.paid,
auction and the terms wereIn the case the sale was bypresent

fell“cash down.” the hammer re­When auctioneer’s nothing
sold or to it inmained to be done to thedesignate property put

and the de­condition for the title todelivery, passed immediately
The offendant unless the otherwise.intended questionparties

fact, has hisintention is one of which the referee determined by
in favor of If a formal offer to deliverthegeneral finding plaintiff.

an for thethe would be before actionrequiredgoods ordinarily
tomaintained, of thecould be the absolute refusal defendantprice

Tucker,rendered an offer in this case v.(Hainespay unnecessary
;N. and the would50 H. if no other facts plaintiff307)­ appeared,

not that thebe entitled to mustIt only plain­judgment. appear
tiff to of thewas deliver the upon payment priceready property

commenced,when her suit but that she is still to deliverwas ready
it, is ofor is in no fault for not able to do so. She warrantorbeing

title,the and if she cannot recover the Thethe title fails price.
■casefinds the defendant were attachedthat the bid off bybygoods

it out of herthe creditors of the If the attachment putplaintiff.
action; if sheto cannot recover in thisdeliver the shepower goods,

■could, it back thethe defendant could recover of plain­immediately
tiff as this not arisewarrantor. It is that doesquestionsuggested

fact,thatin to the If the case is amended to showstove.respect
asthe as to the stove and overruledmust be sustainedexceptions

to the other articles.
ICase discharged.

Stanley, J., did sit: the others concurred.not


