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18 id. 9; Eastman v. Batchelder, 36 id. 141 ; Barker v. Cobb, ib.
3443 Whitton v. Whition, 88 id. 127 ; Center v. Center, ib. 818;
Bethlehem v. Annis, 40 id. 84; Wilder v. Whittemore, 15 Mass.
262; Lanfawr v. Lonfair, 18 Pick. 299 ; Thayer v. Eichards, 19 id.
398; FHiske v. Iiske, 20 id. 499; Wales v. Mellen, 1 Gray 512;
Gibson v. Taylor, 6 Gray 810: Robinson v. Robinson, 9 id. 447 ;
Marsh v. Austin, 1 Allen 235; Gilson v. Gilsonm, 2 id. 115; Pettee
v. Case, ib. 546; Clinton v. Fly, 10 Me. 292; Hoyt v. Bradley, 2T
id. 242; Allen v. Parker, ib. 581; Brown v. Leach, 85 id. 89; Nor-
ton v. Webb, ib. 218 ; Lamb v. Loss, 21 1d. 240 ; Philbrook v. Bur-
gess, 52 id. 271 ; Sibley v. Rider, 54 id. 468; Bryant v. Hrskine,
55 id. 168; Fules v. Hemenwoy, 64 id. 878; Austin v. Austin, 9
Vit. 4205 Crane v. Stickles, 15 id. 252; Briggs v. Beach, 18 id. 115;
Oleott v. Dunklee 16 id. 478 ; Dunikclee v. Adams, 20 id. 415 ; Frizzle
v. Dearth, 28 id. T87; Henry v. Tupper, 29 id. 858 ; Ferguson v. Ler-
guson, 2 N. Y. 860; Chase v. Peck, 21 id. 581 ; Ferguson v. Kimball,
3 Barb. Ch. 616; Daniels v. Hisenloed, 10 Mich. 454 ; Hawkins v.
Clermont, 156 1d. 511; Tucker v. Tucker, 24 id. 426; Smith v. Smith,
34 Wis. 820; Soper v. Guernsey, 71 Pa. St. 219. They are often
improvidently made on both sides, and their general policy has
been doubted. 71 Pa. St. 219; 84 Wis. 820. But it is not always
easy for aged people to make contractual or testamentary arrange-
ments that will secure the desived home satisfactorily to both pa-
ties. When such contracts are made, equity may sometimes
relieve from the forfeiture (Bethlehem v. Annis, 40 N. H. 34), but
their expediency is not a judicial question.

SwyrTH, J., did not sit: the others concurred.

SMITH v. SMITH. S
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An assignment of dower and homestead by metes and bounds does not give
the assignee, in the vest of the land, an implied easement that is not

necessary for the enjoyment of the part assigned to her.

CAsE, for obstructing a sewer running from the plaintiff’s house
on her lot to the defendant’s barn cellar on his adjoining lot. Ver-
dict for the plaintiff. The plaintiff is the widow, and the defend-
ant is a son, of I, K. Smith, who formerly owned and occupied the
land which is now divided into the two lots. The plaintiff’s house
and the defendant’s barn are 100 feet apart, and the dividing line is
85 feet from the barn. At one time the sewer van in a different
direction, and discharged at a different place. When E. K. Smith
bought the land, he kept a Jarge number of horses, cattle, and hogs
in the barn, and turned the sewer to the barn cellar for the pur-
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pose of making compost to be used on his farm, and he made that
‘use of it from 1860 until his death in 1877. In November, 1878,
a committee set out to the plaintiff her dower and homestead by
metes and bounds which included the house, and left the barn and
farm for the children who are represented by the defendant. The
report of the committee does not mention the sewer, does not in
terms give her any right beyond the bounds of the lot assigned to
her, and does not expressly assign to her any privileges or appur-
tenances belonging to that lot. The sewer was under ground.
The defendant offered to show that the committee had no knowl-
edge of its existence: the court excluded the evidence, and the
detendant excepted.

The defendant had much less stock than his father had kept,
and had much less material in the cellar to absorb the sewage. If
it was not mixed with some absorbing substance, the sewage pro-
duced a stench that rendered the barn unfit for use. At a reason-
able expense, a sewer could be built with an outlet at some othér
place. After the plaintiff’s dower and homestead were set off, the
defendant objected to the discharge of the sewer into his cellar;
but the plaintiff claimed the right to use it where it was, and
continued to use it until the defendant dug up and removed so
much of it as was on his lot. "The plaintiff then made a cesspool
on her side of the line at a cost of from $33 to $35; and this alter-
ation is satisfactory to the tenant who occupies her house. The
cesspool was completed and used in a few days after the defendant
dug up the sewer on his lot. Subject to the defendant’s exception,
the jury were instructed that the plaintiff had a legal right under
the set-off to have the sewer discharged into the cellar. .

J. L. Spring, for the defendant, cited and commented upon Jokn-
son v. Jordan, 2 Met. 284 ; Thayer v. Payne, 2 Cush. 332; Carbrey
v. Willis, T Allen 864; Randall v. McLaughlin, 10 Allen 866 ; Buss
v. Dyer, 125 Mass. 287; Wheeldon v. Burrows, L. R. 12 Ch. Div.
81; Butterworth v. Crawford, 46 N, Y. 349; Dunklee v. Railroad,
24 N. H. 489; Pheysey v. Vicary, 16 M. & W. 484 ; Phillips v.
Phillips, 48 Pa. St. 178; Penn. R. R. v. Jones, 50 Pa. St. 424 ;
Moryison v. King, 62 111. 30; Elliott v. Rhett, 5 Rich. 405; Wash.
Rase. 572; Grant v. Lathrop, 28 N. H. 67, 81; Gunnison v. Ban-
eroft, 11 V. 490, !

Bingham, Aldrich & Remich, for the defendant, cited and com-
mented upon some of the same cases, and Doe v. Morrell, Smith, N.
H., 258 n.; 4 Am. L. Rev. 51, 60, 61 ; Spaulding v. Abbot, 556 N. H.
428 ; Collier v. Pilerce, T Gray 18; Grant v. Chase, 17 Mass, 443 ;
Warren v. Blake, 54 Me. 276; Dolliff v. B. 4 M. K., 68 Me. 178 ;
Suffield v. Brown, 4 De G. J. & S. Bank. 185 ; Crossley v. Lightowler,
L. R. 2 Ch. 478; Watis v. Kelson, L. R. 6 Ch. 166; Brakely v.
Sharp, 10 N. J. Eq. 206 ; Bwart v. Cochrane, 7 Jur. (N. 8.) 9253
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Holl v. Lund, 1 H. & C. 676; 2 Wait Act. & Def. 675; Wash.
Fase. T4, T08; Stein v. Hauck, b6 Ind. 65; Turner v. Thompson,
58 Ga. 268; O’Rorke v. Smith, 11 R. 1. 259; Powell v. Sims, 5
W. Va. 1; Mullen v. Stricker, 19 Ohio St. 185.

Barnard & Barnard (with whom was C. A. Dole), for the plain-
tiff, cited and commented upon many of the same cases, and Kent v.
Waite, 10 Pick. 188 ; Bac. Abr. (Grant) 1, 4; Rackley v. Sprague,
17 Me. 281 ; Strickler v. Todd, 10 Serg. & R. 68; Perrin v. Gar-
Jield, 8T Vt. 812 ; Whitney v. Olney, 8 Mason 280 ; Alston v. Grant,
3 E. & B.128; Fetters v. Humphreys, 19 N. J. Bq. 471 ; Runnels
v. Bullen, 2 N. H. 582; Richardson v. Palmer, 38 N. H. 218;
Thompson v. Banks, 48 N. H. 540; Pyer v. Carter, 1 H. & N.
916 ; Stevenson v. Wiggin, 56 N. H. 818 ; N. 1. Co. v. Batchelder,
8 N. H. 190; Wood v. Saunders, L. R. 10 Ch. 582; Richards v.
Rose, 9 Exch. 218; Barney v. Leeds, 54 N. H. 128; Nutting v.
Herbeyt, 86 N, H. 120, 126 ; Doughty v. Little, 61 N. H. 365,

STANLEY, J. There was no implied assignment to the plaintiff
of an easement in the defendant’s lot that would put him to the
alternative of abandoning his barn or becoming a manufacturer of
manure. It is not and evidently caunot be found that the dis-
charge of her sewage into his cellar is necessary for her use of her
house. In some cases of reasonable easement not definitely located
by contract or otherwise, there may be a question whether, on a
bill in equity, each party can be compelled to bear a part of the
expense of an alteration required by a change in the ownership or
use of land. But here it does not appear that there is an easement.
It is not a matter of law that the division of this land gave the
plaintiff a right to have her sewage go into the defendant’s lot, or
gave him a right to have it come.

Verdict set aside.

BroperTT, J., did not sit: the others concurred.

TrE CONGREGATIONAL CHURGH IN GroTON 9. BLOOD & a.

‘When a church is divided into several organizations, each claiming to be
the original body, and the question of organie succession is tried and
decided as a question of fact at the tiial term, an error of law may be
corrected at the law term ; bui, on the question of fact, the decision is
not subject to appeal. ‘

BinL 1x EQuiry, to compel the defendants to deliver to the
plaintiffs the communion service, records, and certain funds belong-
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