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that,succession, andthe of its bytion oi’ on subject organicusage
anlaw, in notcontinuous life is members maintaining,its own its

manner,in its in some author-butany organizationorganization
indone andized consistent with all decentlymanner things being

Downs, in170, evidenceorder.” v. 58 N. H. 181. On theHolt
be to be as entitlethe the inferred such wouldcase facts might

decree; and no error of lawthe to a appears.plaintiffs

Case discharged.

Stanley, J., sit: the others concurred.did not

v.Peaslee Tower.

to certain deeds waterconveying rights.givenConstruction
taken of andbe theonly advantage by grantorof a cangrantforfeitureA

his heirs.

the inflow of water from Clark’sCase, for pond,obstructing
on the Mascoma river atthe millCanaan, Factoryto plaintiff’s

thestatessame town. Thein the opinion sufficientlyVillage
foundfacts, were a referee.which bymaterial

Parsons, forand Pike the plaintiff.6r. MurrayW. 8f

Batchellor,Carrier,D. and MitchellsWeeks, Bingham,D. P.J.
defendant.thefor

1845,Blodgett, 5, Davis, ownedwhoJ. September George
or less of the land on Clark’sand more bordering pond,outletthe

the on saidto W. water situatedW. George privilegeconveyed
outlet, theto build a dam across the “and alsotheand rightpond,

of said on the land ownedraise the water all byto pondright
mark, to draw the samefive feet above water andDavissaid high

13,or land.”over saidthrough Augustfor any purpose Davis’s
deed, in com-1846, oneand Kelley, conveyed by wan’antyGeorge

others,form, to Fairfield and four the dam which Georgeonemon
fol-said the asat the outlet ofbuilt description beinghad pond,

Clark’,sdam, insituated betweencertain said Canaan“Alows:
of saidand the over the outlet pond,in said Canaan bridgepond

in theto raise feetat all times the water three hightheand right
saidflume, to the mark inor waterpresent pond,highpresent

times, a needall when of saidthe at majorityand right grantees
towater, timesof at allit, said and also theto draw quantity right

us ororon or about in said ownedall the lands byflow pond,
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us,either of whenever it be for said inmay necessary grantees
water,theorder to above described of on condition ofget quantity

the said in said dam at their owngrantees keeping repair expense;
ofthe said dam five feethereby reserving right raising fromhigh

the said three feet water in the flume,of or from thepresent pres-
ent water mark in said and also the athigh allpond, right times
to draw water down to the aforesaid abovegrantees andexpressed

water,described of dam,but at no time to raise saidquantity or
water, risk,draw said to orthe of saiddamage, injury grantees.”

November, 1847,on theand first ofSubsequently, day andGeorge
Foster,to & Elliott theKelley conveyed Whitney remain-rights

them, however,in to the anding expressly subject, rights privileges
others,before to Fairfield and and also to theconveyed reservation

themselves,to oftheir heirs and the “to drawassigns, waterright
from said dam whenever it becan done without to saiddamage
Foster, & Elliott.”Whitney

Foster,The defendant allhas the torights conveyed Whitney
& Elliott this and is the owner of allby also theconveyance, land
and at the outlet of said inrights Davis after hispond remaining
aforesaid to while the owns or isconveyance plaintiff inGeorge;

of the andpossession mills at whichFactoryprivileges Village
were owned Fairfield and his at the date ofassociates theirby
deed from and and also holds all their inGeorge theKelley, rights

unless,waters of Clark’s defendant,as claimed thepond, by they
transferable,were not or have become lost and forfeited through

of the condition to the dam innon-performance keep repair. The
offirst these claims is the todeed itself Fairfield anddisproved by

“others, them,which in terms was to the said and theirgrantees,
forever;”heirs and . the second. and would alsoassigns seem

to referee, are,be the of the which sub­disproved by findings
that the dam from towas time timestantially, repaired theby

1857,until,plaintiff’s in a new stone dam was built atgrantors, the
a, one,outlet of the few feet below the old and at thepond height

of mark;five feet above water that the isnew dam in facthigh a
one,substitute for the old and has been used as such all theby par­

built,ties since it was and that the contributedplaintiff’s grantors
to its erection. But if it thatbe conceded the condition has been
broken, defendant,it cannot aid the theand is notobjection open

him,to abecause forfeiture of can takena beonlygrant advantage
of Edes,the 193,and his heirs. Dow v. N. H. 196,58by grantor
and authorities cited.

then,The of the bemust determined therights parties, deedsby
had,to which reference has in ourbeen and view the conclusion

is thatirresistible the has the same to draw waterplaintiff right
from Clark’s and histhat Fairfield associatespond underacquired
the deed of Í846 from and whichGeorge Kelley, unmistakably

paramountthe firstwas and theto raise water in the thenright
flume feet,three or to mark inwater saidexisting andhigh pond,
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water; it thereforeand is unnecessaryofthe saidto draw quantity
a ownerasrights riparianextent of thethe plaintiff’sto determine

river.Mascomaon
case, theof the reportwith the printedprovisionsIn accordance

ofthe assessment damages.forrecommittedthe referee isof

accordingly.Recommitted

concurred.the othersJ., not sit:Stanley, did

v.Andrews Green.

of his inliable for an act servant done violation ofnotisAn employer
of his and without fault on theorders, scope employment,thebeyond

of employer.thepart

a Thereferee. defendant had a num-found byFactsCase.
an overseer in a ofwith piecemen clearingof employed groundber

field, to set nounder orders fire unless thethe plaintiff’sadjoining
absence,In the defendant’s and hiswithoutwas present.plaintiff

ofone the men startedknowledge, intentionallythe overseer’sor
the field. theto fire underwhich plaintiff’s Settinga fire spread

act.awas negligentthe circumstances

Twitchell, cited v. N. R.the Y.Cleghornfor plaintiff,■A.S. &c.
464;Webb, Bruner,Co., 56 44; 11 Bush Johnson v.Robinsons.N. Y.

Webster,Diecker, 212;21; v. Ohio St. Smith v.58­ PickensSt.61 Pa.
Millar, 238;298; v. v.77 Pa. St. SouthwickHays3 Mich.2­

Brooks, 501;v.385; Levi 121 Mass. P. R. Co.Estes, Cush.7 &c.
Co., 413;468; v. R.H. 60 Mo.14 How. Snyderv. Derby, &c.

;Madden, 16 Kan. 466­ v. Y.49Cosgrove Ogden,v. N.Mc­Clothlin
286;Co., Duenckel,Hun v.R. 8 Garretzenv. N. Y.255; Peck fc.

797;104; v. C. B. 22Wolfe,7Nutting,Ewbank50 Mo. Althorf v.
; Cubitt,A. E.v. 8 & 109­ v.355; Murray,Randleson RapsonN. Y.

Mister,710; C. & P. 66.Booth v. 7M. & W.9

Aldrich, the v. C.for cited S. R.plaintiff, ReddingBingham f
Co., 23, Watson,27;461; v. T. N. Y. v.Co., DugginsHiggins3 S. C.

509; Monier,v. 10 v.118; Ill. SimonsCooley,Armstrong15 Ark.
607;Wilson,419; v. 9 & P.C. M’Kenzie v.Sleath29 Barb.

385; Pearson,v. R. P. 422.L. 3 C.M'Leod, Whatman10 Bing.

2Fletcher, defendant,for the cited Wilson v. Peverly,Ladd f
Crickett, Palk,;1 East 9 C.v. 106­ Lamb v.548; M'ManusH.N.

Crassweller, 237;13 B.C. Shearm. & Red.629; v.Mitchell& P.


