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tion or usage on the subject of its organic succession, and that, by
its own law, its continuous life is in members maintaining, not an
organization in any manner, but its organization in some author-
ized manner consistent with all things being done decently and in
order.” Holt v. Downs, 58 N. H. 170, 181. On the evidence in
the case the facts might be inferred to be such as would entitle
the plaintiffs to a decree; and no error of law appears.

Case discharged.

STANLEY, J., did not sit: the others concurred.

PrastEr v. TOWER.

Construetion given to cerfain deeds conveying water rights. .
A forfeiture of a grant can only be taken advantage of by the grantor and
his heirs. “

CAsE, for obstructing the flow of water from Clark’s pond, in
Canaan, to the plaintiff’s mill on the Mascoma river at Factory
Village in the same town. The opinion sufficiently states the
material facts, which were found by a referee.

G. W. Murray and Pike & Parsons, for the plaintiff.

J. D. Weeks, F. D. Currier, and Bingham, Mitchells § Batchellor,
for the defendant.

BroperrT, J. September 5, 1845, George Davis, who owned
the outlet and more or less of the land bordering on Clark’s pond,
conveyed to W. W. George the water privilege situated on said
pond, and the right to build a dam across the outlet, “and also the
right to raise the water of said pond on all the land owned by
said Davis five feet above high water mark, and to draw the same
for any purpose through or over said Davis’s land.” August 13,
1846, Greorge and one Kelley, conveyed by warranty deed, in com-
mon form, to one Fairfield and four others, the dam which George
had built at the outlet of said pond, the description being as fol-

~lows: A certain dam, situated in said Canaan between Clark’s

pond in said Canaan and the bridge over the outlet of said pond,
and the right at all times to raise the water three feet high in the
present flume, or to the present high water mark in said pond,
and the right at all times, when a majority of said grantees need
it, to draw said quantity of water, and also the right at all times to
flow all the lands on or about or in said pond, owned by us or
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cither of us, whenever it may be neccessary for said grantees in
order to get the above described quantity of water, on condition of
the said grantees keeping in repair said dam a$ their own expense;
hereby reserving the right of raising said dam five feet high from
the said three feet of water in the present flume, or from the pres-
ent high water mark in said pond, and also the right at all times
to draw water down to the grantees aforesaid above expressed and
described quantity of water, but at no time to raise said dam, or
draw said water, to the damage, risk, or injury of said grantees.”
Subsequently, and on the first day of November, 1847, George and
Kelley conveyed to Foster, Whitney & Elliott the rights remain-
ing in them, expressly subject, however, to the rights and privileges
before conveyed to Fairfield and others, and also to the reservation
to themselves, their beirs and assigns, of the right “to draw water
from said dam whenever it can be done without damage to said
Foster, Whitney & Elliott.”

The defendant has all the rights conveyed to Foster, Whitney
& Iilliott by this conveyance, and is also the owner of all the land
and rights at the outlet of said pond remaining in Davis after his
aforesaid conveyance to George; while the plaintiff owns or is in
possession of the mills and privileges at Iactory Village which
were owned by Fairfield and his associates at the date of their
deed from George and Kelley, and also holds all their vights in the
waters of Clark’s pond, unless, as claimed by the defendant, they
were not transferable, or have become lost and forfeited through
non-performance of the condition to keep the dain in repair. The
first of these claims is disproved by the deed itself to Fairfield and
others, which in terms was “to them, the said grantees, and their
heirs and assigns . . forever;” and the second would also seem
to be disproved by the findings of the referce, which are, sub-
stantially, that the dam was repaired from time to time by the
Plaintiff’s grantors, until, in 1857, a new stone dam was built at the
outlet of the pond a few feet below the old one, and at the height
of five feet above high water mark; that the new dam is in fact a
substitute for the old one, and has been used as such by all the par-
ties since it was built, and that the plaintiff’s grantors contributed
to its erection. But if it be conceded that the condition has been
broken, it cannot aid the defendant, and the objection is not open
to him, because a forfeiture of a grant can only be taken advantage
of by the grantor and his heirs. Dow v. Edes, 58 N. H. 193, 196,
and authorities cited.

The rights of the parties, then, must be determined by the deeds
to which reference has been had, and in our view the conclusion
is irvesistible that the plaintiff has the same right to draw water
from Clark’s pond that Fairfield and his associates acquired under
the deed of 1846 from George and Kelley, which unmistakably
was the first and paramount right to raise the water in the then
existing flume three feet, or to high water mark in said pond, and
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to draw the said quantity of water; and it is therefore unnecessary
to determine the extent of the plaintiff’s rights as a riparian owner
on Mascoma river.

In accordance with the provisions of the printed case, the report
of the referee is recommitted for the assessment of damages.

Recommitted accordingly.

STaNLEY, J., did not sit : the others concurred.

ANDREWS v. GREEN.

An employer is not liable for an act of his servant done in violation of
orders, beyond the scope of his employment, and without fault on the
part of the employer.

CAse. Facts found by a referee. The defendant had a num-
ber of men employed with an overseer in clearing a piece of ground
adjoining the plaintiff’s field, under orders to set no fire unless the
plaintiff was present. In the defendant’s absence, and without his
or the overseer’s knowledge, one of the men intentionally started
a fire which spread to the plaintiff’s field. Setting the fire under
the circumstances was a negligent act.

A. 8. Twitchell, for the plaintiff, cited Cleghorn v. V. Y. fe. R.
(0.,56 N.Y.44; Robinson v. Wedd, 11 Bush 464 ; Johnson v. Bruner,
61 Pa. St. 58 ; Pickens v. Diecker, 21 Ohio St. 212; Smith v. Web-
ster, 28 Mich. 298; Hays v. Millar, 77 Pa. St. 238; Southwick v.
Estes, 7 Cush. 885; Levi v. Brooks, 121 Mass. 501; P. e R. Co.
v. Derby,-14 How. 468; Snyder v. H. y¢. R. Co., 60 Mo. 413;
MeGlothlin v. Madden, 16 Kan. 466 ; Cosgrove v. Ogden, 49 N. Y.
2553 Peck v. N. Y. §e. R. Co., 8 Hun 286 ; Garretzen v. Duenckel,
50 Mo. 104 ; Bwbank v. Nutting, T C. B. 797; Althorf v. Wolfe, 22
N.Y. 855; Randleson v. Murray,8 A. & E. 109 ; Rapson v. Cubitt,
9 M. & W. T10; Booth v. Mister, 7 C. & P. 66.

Bingham § Aldrich, for the plaintiff, cited Redding v. S. C. R.
C0.,88. C. 1; Higgins v. T. Co.,46 N. Y. 28, 27; Duggins v. Watson,
15 Ark. 118; Armstrong v. Cooley, 10 111. 509 ; Simons v. Monier,
99 Barb. 419; Sleath v. Wilson, @ C. & P. 607; M’ Kenzie v.

. M’ Leod, 10 Bing. 885; Whatman v. Pearson, L. R. 8 C. P. 422.

Ladd § Fletcher, for the defendant, cited Wilson v. Peverly, 2
N. H. 548 ; M’ Manus v. Crickett, 1 East 106; Lamb v. Palk, 9 C.
& P. 629; Mitchell v. Crassweller, 18 C. B. 237 ; Shearm. & Red.




