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ofto the widow in the statute distribu-rightthe homesteadgiving
itsand there for it was totions providing assignment, unnecessary

it in to the as-for the chapter relating mainlyexpressly provide
creditors, theof a homestead andagainst judgment legis-signment

tocould not have intended the for a solature repeal provision
as the widow before or cut itright enjoyed,important property

short a limitation to a creditors andby againstright grantees only,
words It was notwithout that intention.express indicating

omission of the in one and anan chapterrepealed by provision
of it in another.grantexpress

and ifresults would followabsurdConspicuously inequitable
ofthe construction the the werestatute claimed plaintiffsby

The widow more from an estatereceiveadopted. hope-might
insolvent than from one solvent. She wouldlessly abundantly

a homesteadreceive in the former at the ofcase unpaidexpense
creditors, latter,and none in the however extensive the home

be. The of the widow to thatpremises might right being superior
creditors,of the and the of the heirs to that of thesuperiorright

widow, creditors, and,she would take a homestead the onagainst
husband,the death of the the heirs would take it from her. But

creditors,the heirs,entitled turnthe would in itbeing takeagainst
them,from and so there would arise continuous of fruitlessa circle

and endless each successive whatlegal procedure, step overturning
one,beenliad established the to be overturneditselfby preceding

follow,the next one to and for one toby no a title be ben-making
It could not have been intended that the laweficially enjoyed.

should in that The construction of the homesteadoperate way.
Statutes,laws, as amended the General forcontended theby by

and the caseplaintiffs of N. H.upheld by 52Spaulding’s Appeal,
886, statutes,cannot be sustained. Those a reasonable inter-by

the defendant a of inpretation, hus-gave homestead herright
band’s estate the her Theagainst natural life.plaintiffs during

matter,courtprobate of the and set offhaving jurisdiction having
to aher taken,homestead from nowhich was theappeal plaintiffs
are concluded that and cannot maintain theirby action.judgment

Judgment-for the defendant.

Doe, J.,C. did not sit: the others concurred.

Watson v. Bartlett.

“reservation,A in of land,a deed of the ofright premisessaid onflowing
lot,”said to the whograntor, ownsa dam and mill on notland conveyed

deed,the is not a ofby reservation an unlimited of hutright flowage,
of a to theflow land to the extent isonly right it flowed ofmeansby
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of ofas the time the and the owner the damthe dam it is at conveyance;
limit,in thatmill is liable for madedamages any flowage exceedingand

the dam.his or otherwise changingraisingby
“millis for the benefit of the and annexesa reservation privilege,”Such

reserved;easement,as an of isrightthat whateverprivilege, flowageto
“milla of the includes car-conveyanceand andsubsequent privilege”

reserved,it the easement of the of withoutflowageries with wordsright
it in the deed.describing

Case, for Facts found a referee. The plaintiff’sbyflowage.
land,borders natural to theon a pond. Adjacent plaintiff’sland

land,same is theon the defendant’spond, throughand bordering
brook, the theis of runs. On thea which outletwhich pond,

brook, below ofa distance the outlet the the defendantshort pond,
mill, and raises the water in thea dam with a the damhas pond

■ level, so overflowsits natural that it to some extent theabove
thePrior to 1800 Nehemiah Bartlett owned tractland.plaintiff’s

both and lots.which included the the defendant’sof land plaintiff’s
21,1800, is nowhe what the land toconveyedFebruary plaintiff’s

Brown, under hisand that the holdsconveyance plaintiffReuben
Brown, madeto Bartlett this reservation: “IIn the deedtitle.

the ofreserve to mill and themyself privilege right flowinghereby
24, 1800,said lot.” Bartlettonsaid Februarypremises conveyed

Bartlett,thewhich includes defendant’s to Johnpremisestracta
defendant,who, 1850, to thedeed them with thisin conveyedby

to the millto the alldescription, “meaning conveyaddition privi-
own,I and more.”which nothinglege

1800,made histime Nehemiah Bartlett intheAt conveyances
are,mill the dama where and mill now andwerethere dam.and

was at the same themaintained and in samethe dam height place,
owners, 1868,the timesuccessive all until andthe 1867duringby

dam,the defendant and raised his so that sincerepairedwhen
of the has flowed totime the water the landpondthat plaintiff’s

before;it did andextent than this is the com-flowagea greater
nodefendant hasof. The gained rights by prescription,plained

non-user,and thehas lost none abandonment and ofby rightsand
toare are entitled under theirwhat theythe respectively,parties

to their under holdand those whom theirgrantorsdeeds they
awarded toThe referee the for thedamageslands. plaintiff

flowage.

Mitchell,M. and for defendant.BinghamS. Wheeler the¿-

theFuller, forWiggin plaintiff.

Allen, J. The derives his thetitle from deed ofplaintiff
1800,to Reuben Brown inNehemiah Bartlett and the defendant’s



Juno, v.WATSON BARTLETT. 449»1883.]

of deed,,comes from the reservation in the sameright flowage
which awas reservation of “the mill and the ofprivilege right

said lot.”on said The “mill wasflowing premises privilege”
not the land to Brown and now heldupon theconveyed by plain­
tiff, and deed;was not withinincluded the boundaries of his and
the reservation of the theto flow land must haveright conveyed
been a reservation of a connected with and for the ofright benefit
the “mill retained and not theprivilege” conveyed by grantor.

it,As a of the “mill and attached to therepart was aprivilege,”
ofdam a certain inand a mill then use and theheight operated by

words,and in the absence of other thegrantor, reservation of the
to flow the land must have beenright understood toconveyed
of amean to flow in manner and to thethe extent itright was

then exercised. It cannot be and there is inpresumed, nothing
deed,reservation,the of the or in the inor thelanguage facts of

case, conclusion,the to the that the intended aleading parties
reservation of an unlimited of the land, orright flowing plaintiff’s
of toa flow the land to extent that the ownerright of theany”“ mill deem in its use. Such aprivilege might profitable con­
struction of the inreservation would it the of thepowerput

and those itgrantor his under to therightsholding deprive
and those under him ofgrantee beneficial use of theholding any

land and to defeat the In con­conveyed, practically grant. giving
reservation, deed,struction to the taken with the thetogether

control, intention,intention of the must and that mostparties
naturally if not toto thewas according actualnecessarily, convey
and state of the the time.rightful at Richardson v.property

;Palmer, ;N. Banks,38 H. 43 H.213­ v. 540­N.Thompson Seavey
Jones,v. 441; Parker,43 N. Cummings 516,H. v. 61 N. H. 549.

reservation,When the and on which theconveyance parties
claims, made, 1800,rest their in thewererespectively grantor was

ofpossessed and the “milland awithoccupying using privilege,”
ofdam a mill,certain theand all timeand a sinceduringheight

1867, dam,to the itup when the defendant raised had been
and thoseused and underoccupied the him inby grantor claiming
manner,the same no thanwith dam of wasa usedgreater height

when made,the theandwas land toplaintiff’sconveyance flowing
no extent that time. Thegreater than done at exercise andwas

Bartlett,of Nehemiahthe ofenjoyment whoflowage byright
it,reserved and under him theincludingthose defend-claimingby

ant, and the the andand thoseby plaintiffoccupation enjoyment
under whom to the line ofhe of land upclaims his flowage,

of the milland the ownersrecognized inacquiesced by privilege,
was reservation,a andthe deed andpractical construction of a
definition, of oflocation, the theand establishment rights parties

under construction and locationholding thatthe deed. theBy
oflimit the the landdefendant’s of plaintiff’s wasflowingright

when the deed made,existed wasfixed at the line of as itflowage
VOL. lxii. 30
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26;Hawkins, 12 N. H.Prescott v.was reserved.theand right
66;54,24 N. H.Co. v. Pendergast,ManufacturingNewmarket

Russel, N. H. 111.v. 28Hanson
of created an inthe easementof light flowageThe reservation

“ and, themill to ofowner of the extentof the privilege,”favor
land. thusthe The easementburden plaintiff’sa uponthat right,

“ that,thethe mill ofannexed to conveyanceprivilege,”becoming
it, it thethe ofcarried with easementthe landor of including

it; defendant,theandwithout wordsof describingflowageright
“ millthe land described as thehis deed of privilege,” acquiredby

the toreserved in deed of Bartlettthe of astitle to flowage,right
Clark, 382; Jones,4 v.v. N. H. supra.Brown. Barker Seavey

underno than wasBut the has right acquireddefendant greater
1800, theand that is toin the deed of limitedrightthe reservation

notit existed. The has beenof as then enlargedline rightflowage
use. hascontinued adverse Hefurther nor bygrant, longby “claims, to the land toas he flow plaintiff’s anyno right,acquired

himself,” is thehe find beneficial to but limited .toextent may
1867;toand and for theit exercisedas was enjoyed priorright

his orland dam byof the beyond, by raisingplaintiff’sflowage
he is liable inmeans,other damages.

on thetheJudgment plaintiff report.for

Blodgett, J., sit: the others concurred.did not

v. Traders’ Co.Wheeler Insurance

insurance, “if the orThe in a of that assured shallstipulation keeppolicy
benzole,benzine,. ... or benzinenaphtha,use gasoline,petroleum,

fluid,varnish, oror orcamphene, spirit burningor usekeep gas, any
inoils, in this then and everychemical without written permission policy,

void, immedi-shallcase is and all insurance thereundersuch this policy
insurance, anddetermine,” ofis a of the contractcease andately' part

notbenzine, premises,of on the insuredthe use the assured ornaphthaby
of the busi-as incidentthe insurer arecognized by reasonably necessary

ness, custom, for a notpurposenor and not in small quantities specialby
a of the insurance.the and as forfeitureavoidsdangerous, policy, operates

ante,Co., 326,Motion, v.for Wheeler Insurance p.rehearing
the facts are stated.where

Prink,J. H. for theMarston Eastman S. plaintiff.and$

Eastman,C. for the defendants.S.


