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292, 1841, Hook,Mass. When in the death of Enoch297. upon
his the inadministrator offered land for salepublicly controversy

court,under a from the threelicense hadprobate years nearly
thesince sale Enoch as executor of his father’s will.elapsed by

taken,No been the timehad and for hadappeal appealing elapsed.
The defendant well from the silence and ofmight suppose, neglect

devisees,the contentthat were with the that hadthey disposition
land;been made the moreof and than sinceforty years having

without made the to disturbelapsed any beingattempt by plaintiff
suit,the in his untildefendant this the nowpossession attempt

late,made to him toocomes even if this suit could other-dispossess
wise be maintained.

A is raised theas to of the defendant’squestion materiality
title,of the sources and of Enoch Hook’s at theknowledge history

time of his that he suchhad Itpurchase (assuming knowledge).
is not that he to inclaimed was a fraud theparty practisedany

sale,of the license or in the there isand no forprocuring ground
Hook,wasthat he in collusion with for his wasclaiming purchase

not in him,of or with butpursuance any understanding agi’eement
at a under tosale a license his administrator.public But if Hook

fraud, it,was of and if the defendant had of theguilty knowledge
is this:case she her toplaintiff’s land be sold withoutpermitted

her titlenotice of and without andgiving is es-­objection, thereby
from Norcross,afterwards her title. Corbetttopped v.relying upon

99;35 N. H. Richardson v. H.Chickering, 41 N. 380. the de­As
court, however,cree of the cannot be attacked in this col­probate

lateral the of the defendant’sproceeding, isquestion knowledge
reason,immaterial. For the itsame is to consider theunnecessary

as evidence of the recovered Mrs. Cartercompetency judgment by
land,Enoch Hook for theagainst of the andpossession ofHoyt

1835,Hook,the of B. taken in indeposition Sally perpetuam.

theJudgment for defendant.

Carpenter, J., did thenot sit: others concurred.

Adm’r,Tuck, Ap't, v. Nelson.

An inadministrator his individual andacting against the interest ofright,
estate,the as in the of his claimsettlement orpersonal administration

account, like anystands other party to the estate.claiming adversely
defendant,In such case the estate is the and is necessarily represented hy

claim,the parties the administrator’s andopposing the administrator
cannot as a matter of right.testify



[Rockingham,v. NELSON.TUCK470

thesettlement ofAppeal, a decree thefrom uponProbate
estate,of his deceased wife’sas administratoraccountplaintiff’s

and six of rail-inhim shareswith money savings-bankscharging
the termin name. court ather The trialroad stock standing
thewithshares werethat the railroad bought plaintiff’sfound

wife,him and he wasto his' thatwere fromand giftsmoney,
therefor, that in thebut the money savings-bankschargedrightly

but wasof the wife was not herin the name property,standing
the should be mod-and that decreeof thethe plaintiff,property

tohis ownThe offered testimonyified plaintiffaccordingly.
thenot understand that shares werehe and his wife didthatprove

her, he theto took certificateshim to and explain whybygiven
as ofname, he was entitled to matterthat testify,claimingin her

that be donethe withoutand also on ground injustice mightright,
court the and theThe excluded plain-.his testimony,testimony.

tiff excepted.
30,1863,of the stocks wereshares railroad bought MayTwo

two, 28, 1866,1865, andtwo, 3, and the MarchotherFebruary
in wife. The wifewere all taken the name of thecertificatesthe

1870, children, mother,her onein withoutintestate April,died
brothers, one,issister, of whom the defendantand five surviving

death, wifeuntil his wife’s the and his1862her. From plaintiff
mother, the to with herher and continued liveplaintiffwithlived

mother,died, In Mrs. Tuck’s sisterin 1875. 1872till she July,
for dollar in full forher brothers oneand two of signed receipts

March, 1874,Inshares in her the de-distributive estate.their
his asuch a after from motherfendant receipt receivingsigned

it,the he towritten at plaintiff’s oughtletter request, saying sign
2, 1875, brothers,ofthe reason. two theand Septembergiving

made demand the for theirandWilliam Joseph, upon plaintiff
case,in thisthe in and theshares of plaintiffproperty controversy

each, for the as he ofthem purpose, alleged, avoidingpaid 1150
to anthreatened lawsuit. The was cited settletheir plaintiff

when,27, 1880, motion,account, the defendant’s heonAugust
thefor railroad shares andwas savings-bank depositscharged

his hishad transferred from wife’s name to own. Fromwhich he
1874,defendant the in after receiv-fact that the receiptthe signed

mother,his and that neverthe letter from William anding Joseph
did, butas the others did not demand theirsuchsigned receipts

until their mother’sof the in aftercontroversyshares property
death, finds that the mother thethe court thought plaintiff ought

them,forto the shares because his andhave railroad money paid
Mrs. left no estate a amountshe believed Tuck smallthat except

that,returned, ofof an was and inwhich inventory consequence
influence, William, theher belief and her and defendantJoseph,

untilfrom claim after her death. Therefrained pressing any
certificates,of in the absence ofand dates the allnumber explana-

the oftion, inconsistent with the in reasonsare allegedpurpose
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of The defendantof the revenueappeal, saving expense stamps.
court,in the but was not at this trial.testified probate present

but notHis brother was didJoseph testify.present,

Eastman, for theMarston appellant.£
Fuller, for theWiggin appellee.

is,Clabk, The whetherJ. thequestion presented plaintiff
been to as to the be­should have permitted testify understanding

to thehim and his wife as of the shares oftween stockownership
title, matter ofof which she had the either as a or dis­legal right

It iscretion, said in Moore v. 44 N.to prevent injustice. Taylor,
375, Davis, 462,v. 464,Chandler N. H.H. and affirmedin 47 that

in thethe statute which excludes sur­the of theprovisiondesign
the estate of a deceased is tovivors from testifying against party

not allow theandthe upon equal footing,place parties living party
it,to be a in relationto trade or transaction witness to whena

dead,transaction,to the samethe other cannotbeingparty testify.
theof test to caseAn this shows it to bepresentapplication

letter,thethe and if not withinwithin reason strictspirit,clearly
to the ruleof the statute. This exception general allowing par­

for the thewas intended of of theties to estateprotectiontestify
for the ofand not the adminis­deceased personal advantageparty,

istrator, the from notand party prohibitedsurviving testifying,
thethe administrator but estate whichpersonally, againstagainst

an administrator is a in his officialhe When partyrepresents.
and adversehe the to atmay permit partytestify, testify,capacity,

election,because he the estate of the deceasedhis represents party,
estate,for the benefit of theand the thebeingstatutory exception

Butit. when thewaive administrator acts inadministrator may
estate,thehis and interest of the inindividual asright against

histhe of claim orthe case of settlement administrationpersonal
otheraccount, he stands like to theany party claiming adversely

is defendant,estatesuch cases the the and is neces­estate. In
creditors,the the claim asby partiesrepresented opposingsarily

heirs, theor and administrator cannot as a mattertestifylegatees,
Perkins, 405;58 N. Edwards,v. H. Ela v.of Perkins 97right.

318; Prelle, Me.Preble v. 73 362. It is inMass. suggested argu­­
the in the case betweenment that contest ispresent partiesliving

of the in andas to the thereforeownership property controversy,
the is not within the Thisstatutorycase prohibition. suggestion
is founded. The and stocks innot well the namemoney standing

death,at the time of her andof the wife a of herapparently part
estate, the asare claimed his The contestby appellant property.

estate;the theis and the facts to thebetween plaintiff relating
the deceased,the within of thetitle to wereproperty knowledge

toofand the claim the as a matter wasofplaintiff testify right
denied.properly
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The rule the incourt the exercise of thegoverning discretionary
statute,conferred the to admit thepower to aby surviving party

transaction to to is instated Chandler v.preventtestify injustice,
Davis, 462, 465,N. H.47 and has been and followed inapproved
numerous Davis,In v.cases. Chandler J.subsequent C.Parley,

“we think that for cases the safe andsays, theordinary guide
deceased,decisive alive,test is found in the whether the ifinquiry

was,could to the same intentionmatters. Thetestify evidently
discretion,to the exercise of theguard the act ofpermitted by

1865, the of the survivors to whenagainst danger admitting testify
it would cause the and excluded theinjustice byinequality positive
and in the former statute. Theunqualified exception language
used for that is and It mustpurpose strong emphatic. appear

to the court that actual fraud or would be the con­clearly injustice
survivor,of the the of thisand exercise discretionsequence excluding

cases,in all be revised the whole court. It wasmay, undoubt­by
intended that the discretion in such terms and with suchedly given

limitations should be exercised with caution and strict­reasonable
ness, and not so as to on the thatloosely infringe general principle
the toshall not matters which were with­surviving parties testify

deceased,in the of the and to which he haveknowledge might
testified if he were alive.” In the facts in this case therereported
is to take it out of Itthe rule. is as a rea­nothing general urged
son the should have been admitted to thatwhy plaintiff testify,
no other has of the facts toperson beliving any knowledge

and the true the and stocks inproved, con­ownership moneyof
Thistroversy. fact is a substantial reason for the testi­excluding

Davis,rather than for it. Chandler v. Har­mony admitting supra;
Hilliard, 551; Brown, 90;v. N. H. v.vey 47 Brown 48 N. H. True

v. reason,51 N. H. 501. As a further it is thatShepard, urged
the released all toclaim his sister’s estate for theappellee sum^of

dollar,one and tounreasonably delayed instituting proceedings
the as with incharge administrator the contro­appellant property

mother,until after the death of theversy tbethereby misleading
and him to to obtain andappellant, causing neglect perpetuate

the ofevidence his of the This is a claim ofownership property.
to which it is a sufficient answer that the essential ele­estoppel,

ment of concealment is All the facts were known towanting.
the and Besides,the release was hisatappellant, given request.
the acts of the in or hisappellee delaying proceedings releasing
distributive share could not bind the orestate the other heirs-at-law.

excluded,think the of the was¿We testimony appellant rightly
administrator,and he shouldthat be as for the six sharescharged,

stock,of and not for the in themoney savings-banks.

overruled, decreeand the courtExceptions probateof modified
accordingly.

Doe, J.,C. did not sit: the others concurred.


