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Berry a. v. Whidden & a.&

common,in ofA tenant who and the income the wholeoccupies receives
cotenant,land owned in common of his withoutpermission butby any

account,to is not to his for thereofagreement liable cotenant a share
itwhen does not that he has received in more than hisappear money
ofshare the and of theprofitsrents commonestate.

in in inA final decree a bill is all theequity respectconclusiveupon parties
it,allto matters and all thedetermined as to matters whichby parties

were bound to and to a decision.litigate bring

Equity,Bill in in which Charles W. J. Picker-Berry, Mary
and Emma F. Manson ask from A. Whid-to have Elizabething,

income, rents,andden Frank L. an of the andWhidden account
of the farm situated in toprofits Newington, belongingformerly

William oflate from the death of W.Berry, JosephNewington,
19,Whidden, 1875,24, 1881, theOctober to and that de-April

fendants be decreed to thethree thereof topay parts plain-eighth
tiffs. The as :facts are follows

14, 1867,The children of William wereonBerry, September
Charles W. G. ElizabethJohn J.Bei’ry, MaryBerry, Pickering,

Whidden, Whidden,A. wife of W. and a EmmaJoseph grandchild,
Manson, died, will,F. when he which severala he madeleaving by

“&c., and then as I andprovided follows:bequests, bequeathgive
Whidden, forever,deviseand unto W. his heirs andJoseph assigns,

rest, residue, estate,the and real,all remainder andof my personal,
mixed, situated,or thatwherever found however conditionupon
he the debts and funeralpay foregoing legacies, my just charges,

however,and to said wife: if saidmyyearly stipend myprovided,
absent,G.sons John and Charles now shall re-W.Berry Berry,

debts,turn to and all legacies,Newington pay my just foregoing
and funeral and assume the of thecharges, stipendpayment yearly

wife,to as herein the said thenWhidden shallmy stipulated pay,
ofI and devise the said residue and remaindergive, bequeath, my

estate, Whidden,andreal inabove to saidpersonal equalconveyed
sons, forever;toshares said their and ifheirs and onemy assigns,

sonsof shall return to and one half ofshallmy Newington, pay
debts,the said funeral and and assumecharges, legacies, payment

wife,of half the to beloved then I bequeath,yearly stipend my give,
son,deviseand one undivided half of same histhe estate to said

heirs and forever. And if said first son shallassigns, returning
debts,the whole andof funeral and as-pay my charges, legacies,

the aforesaid,sume of Ithe thenpayments stipend give,yearly
him,and onedevise half of said estate to his heirs andbequeath,

forever, and the him heirs andhalf to and hisassigns, remaining
until other son shall return to oneandassigns, my Newington pay
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of debts and and funeral and assumehalf said charges,my legacies
; when,the to wife andhalf saidthe of stipend mypayment yearly

condition,which I and thatdevise remainingbequeath,upon give,
as-of said to the last son his heirs andhalf estate andreturning

understood, will,and it that saidforever. isItsigns mybeing
useis sons theWhidden to to said son or fornot pay my anything

thator of estate hisincome said farm and andduring occupancy,
onsaid son are to interest to the said Whiddenor sons not paymy

decease, beendebts or on the which haveafter maymy my legacies
; holdswhile Whiddenout said saidWhiddenpaid by considering,

estate, from sameand derives thesaid hé sufficient benefitoccupies
beto cancel interest to which he otherwise entitled.any might

hold,have, thethat andAnd said Whidden is to- improveoccupy,
him,estate, until saidmysaid the above toto bequestagreeable

afore-son or sons with theshall return to andNewington comply
said conditions.”

thereof,the executor andWhidden was will uponappointed by
trust,of tookthe death the andWilliam Berry áccepted possession

will, inof the the andnamed in remained possessionproperty
death, 24, 1875, will whichthereof his auntil October byleaving
wife, Whidden, his real estatehe devised to his Elizabeth A. all

limitation;life,her hisand all withoutduring personal property
and, death, farm Williamafter he devised the owned byformerly

Whidden, to theto lot withhis son Frank L. wood goBerry —the
forever;farm, him, heirs andto to his andhave and hold assigns,—to

to beto other threehis two sons and his legacies,daughters sundry
the Frank Whidden.said L.paid by

in theJohn G. and W. were WestlivingCharles BerryBerry
intime death. toat the of their father’s John came Newington

March, 1869, 1869, re-3,there heand remained until whenMay
18,Idaho, remained,to where he and died thereturned February

of the half ofJohn Whidden ofdemanded1878. never possession
lifetime, hishis or of Mrs.farm or inthe property Whidden*

executrix, since.
9, 1878, the in the suitplaintiffs broughtOn September present

bill as heirs of John with Calvin administra-their G. Berry, Page,
John, children,said Mrs. Whidden and hertor of prayingagainst

of J. Whid-for an account certain transactions between W.money
to New-John and that John returnedden and G. Berry, claiming

father’s,will,1869, of andin with the terms hiscompliedington
Whidden, halfwere to onethat with Mrs. entitledthey,alleging

v.undivided of farm. Pagein common and the William Berry
case,Whidden, inN. H. had that59 Such were507. proceedings

court, wit,that, 1880,the Novemberat term of the toOctober
1880, ordered, the that16, it and decreed courtwas byadjudged,

Manson, withM. J. E. F.W. Pickering,the Berry,plaintiffs,—C.A., oneWhidden, ofas heirs ofE. John G. Berry, possession—have
undividedand half of the farm which formerly belongedcommon
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bill;named in the and that a ofto William writBerry plaintiffs’
therefor;issue and that ofCalvin administratorPage,possession

estate of John G. thethe have estatejudgment againstBerry,
deceased,Whidden,of W. of which said Elizabeth A.Joseph

$257.38,executrix,Whidden is the sumfor of with interest from
9, bill;1878, the date of the and that thefilingSept. plaintiffs

costs therecover defendants.against
Afterwards, wit, 15, 1881,to on March these infiledplaintiffs

farm,the court a for of thepetition whichprobate partition upon
wasa committee who after due made aappointed, hearing report

court,to the and was rendered thereon on the 19thjudgment day
1881,of which three of the farm were set offApril, by eighth parts

and metes and bounds to these theassigned by plaintiffs, whereby
in common in the farm between these and de-tenancy plaintiffs

fendants was severed and ceased.
defendants, answer, that,inThe their virtue of saidallege by

decree, aforesaid,as administrator as received inPage, money
$291.09; inand that the decree the court considered allmaking

of interest and of the use and of the landquestions andoccupation
farm, and that all the of the 16,,claims to Novemberplaintiffs up
1880, were included and in and barred the same.merged by They

that Frank L. held, on,Whidden has ever carrieddeny occupied,
farm,or claimed interest in of the aspresentany partany except

mother, Whidden,servant of his Elizabeth A. or that he re-has
income, rents,ceived or from the farm from the deathany profits

1881;W. 19,of J. toWhidden but that Eliza-up April they say
hasbeth lived the since thefarm decease herupon husband,of as

thereof,she and taken care taxes,andlawfully themight, paid
insurance, thereon,and other and the same incharges kept repair

condition,and and that it was needful for her so to do. Andgood
further that Elizabeth had no notice ofthey the claim of thesay

them,or of to be owners of of theplaintiffs, any any part premises
9,aforesaid 1878;until after the of the bill on andfiling April

from that time until the decree thereon she did not know or under-
stand what the were or would be entitled to under the same..plaintiffs

The defendants maintained,contend that the cannotbill be —1.
Because the have a andplaintiffs plain, adequate, complete-remedy

law, wit,at to an action of for mesne 2. Becausetrespass profits.
statute, 209, 1,the c. s. the court togiving equity powers, applies

tenants exists,in common while the in common andonly tenancy
not where it has been severed and ceased. 3. Because the equity
and claim set in this bill were considered and included in theup

16,decree and rendered on November 4.1880. If thejudgment
maintained,bill can be the can income,recover theplaintiffs only

rents, and theof three set off to themprofits theeighth parts by
16,decree of 1880,and from November orpartition, only Septem-

9,ber 5. If the bill1878. can be maintained for three eighth
of farm,the income of the whole the canparts recoverplaintiffs
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deeree, 16,1880,final November or fromthe time of thefromonly
9,their bill of 1878.the time of Septemberfiling

for theJ. H. and C.S. Frink Page, plaintiffs.
J. for the defendants.W. Emery,

Clark, bill can be maintained.TheJ. Equity jurisdiction
and toto matters of account where isextends sought,discovery

rents betweenthe and of and profitsadjustment apportionment
L., 209, not bee. s. 1. And willtenants in common. G. equity

the of haveousted of its because courts law adoptedjurisdiction
Bank, 174;Heath 44 N. H.v. Walkerequitable Derryprinciples.

Cheever,v. N. 339.35 H.
lifetime, nor theIt that G. in hisneither Johnappears Berry

decease, of oneafter his ever demanded theplaintiffs possession
farm,Norhalf or made to a shareof the claimportionany any

of the of the bill in the action Pageincome before the filing
9, is that JohnWhidden,v. There no evidence1878.September

time,that wereG. 'or the to deprivedBerry plaintiffs, prior
it,excluded fromof the of share of the farm ortheiroccupation

or that the defendants wasthe of the farm againstoccupation by
therethe of or thatwill and without the consent the plaintiffs;

for thewas defendants should accountthat theany understanding
had receivednor it the defendants anydoes thatprofits; appear

share,income,in for whichsum theiras rent or beyondmoney,
can-tenant in commonshould account to the Onethey plaintiffs.

ofnot estate amake his to theown omission joint groundoccupy
entitled,cotenant; notaction the arehis andagainst plaintiffs

bill, of thethe share of the incomefacts stated in the to aupon
289;9,farm v. N. H.Calef,to 471878. Websterprior September

118; 283.Holmes, v. 76 PeckBadger Grayv. Carpenter,Gray
Whidden,The action v. Septem­of the bill in the Pagefiling

farm;9,1878,ber of share of thewas demand of aa possession
the de­and from the entire estatethat date the of byoccupation

thefendants without the consent ofwas the will and plain­against
tiffs, ofshare theand the entitled to awere proportionateplaintiffs
inc.om.ey claim inis a bar toThe decree in v. anyWhiddenPage

r~""this date of that'action to thefor rents or income prioraccruing
decree, been an16, 1880, there haveNovember because might

R. R.therefor in that action. Ashuelotandaccounting recovery
and re­R.,v. no such'CheshireR. 59 N. H. 409. If accounting

toterm,had, at the trial applywere the maycovery plaintiffs,
decree, so as toaction, the and amendforward that vacatebring

16,1880.9,1878, torecover Novemberfor income from September
In to a decree for threethis action are entitled eighththe plaintiffs

16,from November 1880..of the income of the farmj^parts
Case discharged.

J., the others concurred.Blodgett, not sit:did


