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Marsh,v.& a., Ap’ts, Adm’r.Whitaker

trial, men-has since becomeon a former whoof a witnessThe testimony
in trial of thea subsequentto is competentincapacitated testify,tally

same action.
to hera wife hus-a of delivered bywhether sum moneythe questionOn
loaned thehim, the husband afterwardsto evidence thatband was a gift

the ofknowledgeto himself witha note therefor payablemoney, taking
wife, the certifi-for thewife, takinghusband stocksthat the boughtthe

inname, deposited savings-and that the wife had moneyin hercates
forin name of her husband as trusteein her name and thebanks own

her, is competent.

Facts foundAppeal, the offrom the decree of probate.judge
because thecourt. The reasons for are appelleethe appealby

$2,000 the town ofto the deceasednot with bywas paidcharged
Salem, the deceasedwith an item of allowed to$472and against

are heirs-at-law ofof Whitaker. Thethe estate Ilutli appellants
Marsh, wife, and died Novemberwho was theHannah appellee’s

29, 1880, was in herIn Mrs. Marsh possessed,1881. February,
$8,000, invested almost inown of some entirely moneyedright,

she received of the town of Salemsecurities. that monthDuring
$2,066.11, her and in her own untilwhich she possessionkept by

$2,000 it,1880,17, ofbefore when she delivered as aJuneshortly
the sameto the who received and as such.acceptedappellee,gift,

wifewith the and his severalRuth Whitaker lived appellee years
1, 1874, she died. Thebefore December when was ad-appellee
estate, it, in theministrator of her and name ofpresented against

$572,wife, board, &c.,for her to which wasbis a claim amounting
to him in the settlement of his administration account.allowed

received,thehe he to his wife and she re-After handedmoney,
$100 -of it in full satisfaction of whatever or interestceived right

no this itemshe had therein. There was evidence ex-touching
Moses Marsh.that ofcepting

19, 1882,At the had before the ofhearing judge probate, July
the of the account of thesettlement as administra-upon appellee

tor, witness,called him as himthe a and examined atappellants
and he was also his own At thisexamined counsel.length, by
he was not and the that his mentalpartieshearing present, agreed

that hecondition was such was toincapacitated Subjecttestify.
to the the to showwasappellants’ exception, appellee permitted
what his was before the of Thetestimony judge probate. appel-

not,lants also that the was if aobjected appellee present, compe-
witness,tent because this is a him and thebetweencontroversy

of his wife. Before this of theestate deceased evidence (minutes
received,former was one of theappellee’s testimony) appellants



478 WHITAKER v. MARSH. [Rockingham,

stand,was his counsel tocalled the and testifiedby to allfully
matters whereof he was was notinquired,-but eitherquestioned by

and did not in toparty, transactiontestify with orregard any
conversation of the deceased.

17, 1880, $2,000,June the loaned the to himappellee given by
Carlton,wife,his to one a note therefortaking promissory pay-

able to himself. His wife loan,knew of the that the note given
made,therefor was so and no Thepayable, objection. appellee

was to show that thepermitted deceased wife had money depos-
inited some dozen different and that thesavings-banks, deposits

stood in her name,own or in that of the> as trustee forappellee
her, and also that the on one occasion stocksappellee bought
with her and'took the certificate in her name. Tomoney the

of this evidence thereception Theappellants excepted. appellee
$2,000claimed that the of was 17,made to him togift Juneprior

1880, and there was no evidence to show to himtending any gift
after that time. The offered to showappellants declarations of

deceased,the not in the about sixteenappellee’s monthspresence,
17,after June to the effect that she never intended to thegive

$2,000 to the The excluded,evidence wasappellee. and the
appellants excepted.

W. W. whom were Batchelder,FrinkStickney (with and B. F:
Brickett, of for theMassachusetts), appellants.

Fuller, for theWiggin appellee.$

Clark, J. The heirs-at-law of Hannah Marsh seek to recover
for the benefit of her estate the amount of certain claims made

the ofadministrator the estate. In this theagainst func­proceeding
tions and of the aspowers administrator areappellee suspended,

the isand estate- therepresented by Nelson,Tuck v.appellants.
469; Perkins,v. 405;Perkins 58ante N. H. Ela v. Edwards,

of the97 Mass. 318. One appellants the estate hav­representing
elected to the of theing testify, was nottestimony ex­appellee

228,Laws, c.cluded Gen. s. 16.by
rule,As a the of agenei’al testimony witness ongivendeceased

former trial is ina a trialcompetent of the samesubsequent
Dearborn,v. 22 N.action. H.Young 372. In State v. Staples,

113, 119,N. H. the court47 have not knownsay, a prac-—“We
state,tice in this where the witness is alive and within the jurisdic-
court,tion of the and in criminal to allow the formerproceedings,

the tostatements of witness be used. . .. The evidence of a
cause,witness in the same and at trial,a former admissible,is not

until it has been first that he is dead.”proved This limitation of
isthe rule not well founded. The reasons for this classadmitting

of evidence in witness,the case of a deceasedsecondary withapply
force in the case of dead,a witnessequal ormentally incapacitated
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of mind other cause. If theor loss from evidenceinsanity,by any
court,we think the of thewas otherwise admit­rulingcompetent,
court,before thethe the is sus­of appellee probateting testimony

of and the oftained the reasonby preponderanceweight authority.
Ev., ;163; Ev., v. Patrick,s. Howard 381 Gr. s. 177­ Mich.Whar.

108;795; Grallaher, 91 Pa. State,Rothrock St. Marler v.v. 67
C., 42 and cases cited.95),Ala. 55 Am. Rep.(S.

wife,the of the deceasedThe evidence that inmoney deposited
stocks, name,in in herand invested stood own or insavings-banks

trustee, her, $2,000or for andthe name of the that theappellee
loaned note therefor made togivenwas and the thepayable appel­

lie]1 without onlee with and her wasobjectionknowledge part,
$2,000to show that she theas as thecompetent tending regarded

of themoney appellee.
deceased,The of the not in thedeclarations appellee’s presence,

$2,000to the that she never intended to theeffect to thegive
declarations made the deceased in herappellee, ownbybeing

favor, were excluded.properly

overruled, and decree courtprobateJExceptions of affirmed.

J., the othersCarpenter, did not sit: concurred.

Lancaster v. Wheeler.

foj-assignmentAn made an debtorinsolvent the benefit ofby creditors,his
Laws,in 140,accordance with Gen. c. must in fact as well in formas.

for a of allprovide estate,distribution hisproportional except what is
attachment,fromexempt all his creditors.among

debtor,An assignment an insolventby inaccompanied by payment full of
the claim and the retentionassignee’s private the debtorby of funds for
the payment creditors,of the claims of certain other and the actual pay-
ment of the same in full before the transfer of the debtor’s estate to the

does notassignee, provide for the proportional distribution of all the
debtor’s in statute,estate accordance with the and is fraudulent and
void.

Repleyin, for the stock of of a shoegoods infactory Salem.
Plea, that the were not the of thegoods property plaintiff, but
were the of one and the defendant,property aKelly, sher-deputy
iff, attached them on inwrits favor of certain creditors of Kelly.

that the were the ofReplication, thegoods property plaintiff, and
issue thereon.joined The is ofplaintiff assignee anKelly, insol-
vent debtor. The executed,was dated,assignment delivered, and

9,1882.recorded March The were attached thegoods by defend-


