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of mind other cause. If theor loss from evidenceinsanity,by any
court,we think the of thewas otherwise admit­rulingcompetent,
court,before thethe the is sus­of appellee probateting testimony

of and the oftained the reasonby preponderanceweight authority.
Ev., ;163; Ev., v. Patrick,s. Howard 381 Gr. s. 177­ Mich.Whar.

108;795; Grallaher, 91 Pa. State,Rothrock St. Marler v.v. 67
C., 42 and cases cited.95),Ala. 55 Am. Rep.(S.

wife,the of the deceasedThe evidence that inmoney deposited
stocks, name,in in herand invested stood own or insavings-banks

trustee, her, $2,000or for andthe name of the that theappellee
loaned note therefor made togivenwas and the thepayable appel­

lie]1 without onlee with and her wasobjectionknowledge part,
$2,000to show that she theas as thecompetent tending regarded

of themoney appellee.
deceased,The of the not in thedeclarations appellee’s presence,

$2,000to the that she never intended to theeffect to thegive
declarations made the deceased in herappellee, ownbybeing

favor, were excluded.properly

overruled, and decree courtprobateJExceptions of affirmed.

J., the othersCarpenter, did not sit: concurred.

Lancaster v. Wheeler.

foj-assignmentAn made an debtorinsolvent the benefit ofby creditors,his
Laws,in 140,accordance with Gen. c. must in fact as well in formas.

for a of allprovide estate,distribution hisproportional except what is
attachment,fromexempt all his creditors.among

debtor,An assignment an insolventby inaccompanied by payment full of
the claim and the retentionassignee’s private the debtorby of funds for
the payment creditors,of the claims of certain other and the actual pay-
ment of the same in full before the transfer of the debtor’s estate to the

does notassignee, provide for the proportional distribution of all the
debtor’s in statute,estate accordance with the and is fraudulent and
void.

Repleyin, for the stock of of a shoegoods infactory Salem.
Plea, that the were not the of thegoods property plaintiff, but
were the of one and the defendant,property aKelly, sher-deputy
iff, attached them on inwrits favor of certain creditors of Kelly.

that the were the ofReplication, thegoods property plaintiff, and
issue thereon.joined The is ofplaintiff assignee anKelly, insol-
vent debtor. The executed,was dated,assignment delivered, and

9,1882.recorded March The were attached thegoods by defend-



480 v. WHEELER.LANCASTER Rockingham,

11, 1882,ant March and were the of if the'property Kelly assign-
ment is invalid.

testified,The had been for in theplaintiff working Kelly—I
8,the the 1882,In of Marchshop by piece. evening Wednesday,

he me he wanted totold make an of his toassignment property
made,me. I didn’t then we met at theobject. By agreement

about o’clockthe next7 for the ofdepot morning purpose making
the Can’t that he said to me at theassignment. say anything

until we into the Icars. into the cars to to Exe-depot got got go
recorded,ter to the and for other business. Whenget assignment

left II Salem the Theexpecteddepot assignment. assignment
executed, to,was sworn and delivered to me on the train after we

started, half to AboutLawrence. 7 o’clockperhaps thatway
$12,$10at the me or all hemorning, depot, Kelly paid being

Exeter,owed me for labor. I went to had the re-assignment
corded, Salem,toreturned and delivered ofKelly thepossession

to me that about 7 o’clock. There were aboutproperty evening,
one hundred men at work for in the He owed themKelly shop.

$800$700 or when the was made. I afterwards filedassignment
him,a list of the claims which I took from his books. Theagainst

workmen,list did not include of the or not more than one orany
two of them. None of them claim. The afterpresented any day
I returned from Exeter heardI he the workmen while I waspaid

to Exeter. $700Should think it would be $800.or Didn’tgone
ask him where he the nor him ittellgot money, to me.belonged
As I received none of his Eustisassignee, dissented frommoney.
the the menassignment. heevery WhatKelly paid Thursday.

us March 9 was for a inweek’s work thepaid shop.
well, testified,Bod a witness called theby plaintiff, plaintiff—The

home from Exeter about in7 the ofgot March 9. I wasevening
foreman of the me in the inshop. the after-Kelly paid shop,

; afternoon,noon of that think in the middle of theday perhaps
2between and 3 o’clock. He me all he owed me topaid thatup

He toback theday. at 8 o’clock ingot the morn-shop perhaps
or of the forenoon. He theing other workmen thatmiddle paid

were all so me,far as I know.day. toldThey paid, aboutKelly
me,the time he that he had made anpaid Thatassignment. day

I and the other workmen understood we were to for agoing stop
•few or some time. The nextdays, told Eustis he hadday Kelly

made an to Lancaster. Thereassignment was no other evidence
on the of creditors.question preferring

At the close of the evidence the defendant moved forplaintiff’s
nonsuit,a on the that the and theground ofassignment preference

transaction,creditors were one and that the defeatedpreference
the The court ruled that on thatassignment. theground assign-
ment notwas valid the creditors. Theagainst attaching damages

a verdict was defendant,taken for thebeing agreed upon, to be
set aside if the wasruling wrong.
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Smith,O. K. Bartlett and Jeremiah for theGr. plaintiff,Gr.
:took the following positions

1867,ofthe revision the statute in an to1. Since attempt give
notan unlawful does vitiate an evenpreference assignment, though

is in thethe itself. Theexpressed assignment presentpreference
annuls the and the instatute allpreference, upholds assignment

other respects.
2. of theThe workmen at the the execu-shoppayment after

tion of the did not thevitiateassignment assignment.
3. The to Lancaster the theexecution ofpayment assign-before

anment was not unlawful and did not invalidate thepreference,
assignment.

theon first and second is omitted. Theargument, points[The
on the third was as followsargument point :] “It is that the and beare toargued payment deemedassignment

in onelaw transaction.” were not so in fact.They certainly They
times,were acts done at different in different and of dif­places,

ferent natures. The awas transfer ofpayment property directly
from the debtor to the creditor. The was aassignment convey­
ance to a third into hold trust for creditors. See Vanperson Pat­

Burr, 518; J.,ten v. Coe,52 Iowa C. in v.Daggett, Bates 10
280, 292,Conn. 293. The and were notpayment inassignment

transaction,fact one isand there no reason for themgood deeming
so fiction of law. It is said that otherwise a fraudby will be

statute,committed on the that theassignment ofvoluntary spirit
the act will be evaded.

This is on a falsefounded Itargument overlooks theanalogy. vital
distinction ourbetween law and anvoluntary assignment involuntary

law the or the U. S.bankrupt (like English bankrupt acts). The
acts forbankrupt provide transfers ofinvoluntary property; they

are based the that the creditorsupon have aprinciple toright
force the debtor into an in defineassignment bankruptcy; they the
acts which shall a debtor to thesubject transfer of hiscompulsory

“and declare that the transfer shall relate back toproperty, the act
of avoiding liens. Thebankruptcy,” generally intervening theory
of our law is entirely different. Itvoluntary assignment is wholly

with the debtor to make aoptional whether general orassignment
not. It is also with tohim when Heoptional has aassign. right
to fix his own time to make anupon if heassignment, concludes

it,to make it at heall. Until makes his remains atproperty his
own and when it nomade has retroactivedisposal, effect. See

Arnold,v. 19 Iowa 489.Lampson
Under an law the effect ofinvoluntary bankrupt aholding pre-

vious transfer beto an unlawful is topreference increase the
amount to be ratadistributed the creditors.pro among Under
our such alaw it has thevoluntary assignment holding (if effect
here claimed of the will result ininvalidating assignment) annihi-

the fund which would otherwise havelating been distributed pro
32YOL. lxii.
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“ safe; but, becausetheir arehave received payThose whorata.
first, shallfull, who have a rata atare inthose they, only propaid

in order to anothereven that reduced payhave [or annihilated]
Arnold,v. 19 Iowa 490.increditor full.” Lampson

considerations, it been thatthese has held althoughIn view of
thestatuteyoluntary prohibit givingmay expresslya assignment

itself, this notthe does prohibitinof assignment yetpreferences
has heldantecedent This courtof acts.the bygiving preferences

did orof 1884 not a debtor fromour statute prevent pledgingthat
debt.tohis attachable aall property pay particularmortgaging
298;536; Hall,H. Barker v. N. H.8 N. 13v. Wyman,Low

See, also, Co.N. H. M'f'gv. 25 155. MeredithDenny,Danforth
347, deci­Smith, and Burr. Ass. 215. These8 N. H. ed.)v. (4th

that was not to inter­the statute intendedtake thesions ground
with, or transfers orfere prohibit any conveyancesregulate,

thewithin ofsuch as fall assignmentsdescription generalexcept
a trustees for-theall debtor’s toto propertyconveypurporting ”“ for the benefit of creditorsof his creditors.benefit Assignment

a to some oneof It transferterm settled meaning. signifiesis a
“Thealone,himself but in trust others.not hold for fordoeswho

orhave been intended to embrace acould never mortgagestatute
of a for the of aof all man’s par­or property securitya anypledge

all hisdebtor has an undoubted todebt. A right conveyticular
Thehis creditors in satisfaction his debt.to of ofoneproperty

to Lowwas intended anot preference.”statute prohibit'such
N. H. 538.Wyman, 8v.

•Now, knowsif the debtor can or a creditor after hepay prefer
insolvent, to theto he do sohimself be nothopelessly why may up

afterthe ? It is saidof thatassignmentmoment executing paying
mind to to thehis amounts a fraudhe has made uponup assign

but how can a man commit a fraud uponvoluntary assignment:
thechoice? momentown of to the ofhis power Up executing

orit was with the debtor whether tooptional assignassignment' case mind afterIn the have hisnot. Kellypresent might changed
at the have theLancaster and not executeddepot, assign­paying

the hadon the train. Until execution of the hement assignment
to lose his the and it re­dominion overdone nothing property,

hisat Either the debtor cannot givemained disposal.entirely
insolvent,he knows be he canafter himself to or givepreference

when he to as­to the moment exercisesit hisup actually option
Smith,no middle In Co.There is v.M'f'glogical ground.sign.

349, Richardson, J.,C. ofH. in the statuteN. that8 deciding
towas intended somenot a debtor fromprohibit1834 assigning

hisof for the of apart property partic­purpose payingparticular
debt, said, asSuch a wotild be soular absurdprohibition long—“

laws, tocreditors arecreditor or as are ourpermitted, bytheyany
debtor,of the theand thus it toany pay­attach property apply

Thisof their debts without the consent of the debtor.”ment
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If the debtor’s ofseems decisive here. power preferencereasoning
exists,attach theas the creditor’s to thenexists so long power

is hisdebtor’s to not terminated formingpower give preference by
The creditor attachthe intention to execute an assignment. may

before the execution of theat time actual assignment, althoughany
he is aware of the debtor’s intention to assign.fully

circumstances, lawful,”eachsubmit that “severalWe perfectly
“ act.” had a tocannot make an unlawful Kellyup right pay

to aLancaster. He had also a makeright general assignment.
are to bow the of twoWe “unable exercise lawfulperceive rights,

intent,no unlawful can be considered an evasionaccompanied by
law, atof how the intent which exist thethe or exercise ofmay

toone lawful afterwards exercise another lawful canright, right,
be as an evade the Seeintent to law.” the ableregarded very

J.,C.Rice, 193,of in Holt Bancroft,v. 30 Ala.dissenting opinion
206-208.

The now has not been decided in this state.question presented
J., Dole,Parker,of in 465,The remark C. Rundlett v. 10 N. H. is

a mere dictum.
Arnold, 479,Lampson 483, 487, 489,We cite v. 19 490;Iowa

Coe, 280, 283, 290, 293;Bates v. 10 Conn. Hills,Dodd v. 21 Kan.
707.

Burr,We are aware that in laterthe case of Van Patten v. 52
518,Iowa the court some of the views inrepudiated expressed

v. Arnold. But theneven did not to the extentLampson they go
of an invalidated a butholding assignment previousby payment,
undertook to between a debtcarefully distinguish (/;. 523) paying
and a to secure it.giving mortgage

Hatch,J. on the same side.

L. and Batchelder,L. Heath Frink thefor defendant.$

Clakk, 1834,J. The act of torelating voluntary assignments
creditors,for the benefit of which inremained force until the Gen-

Statutes,eral that no forprovided theassignment benefit of the
creditors of debtor theany valid,same shall bemaking unless it

estate,for an distribution of theprovides allequal andrights,
credits of debtorsuch all his creditors inamong equal proportion
to their 163;1834,claims. Laws St.,c. Rev.respective 134,n.
s. 1. In the revision of the statutes in 1867 a forsubstitute the

“enacted,act of 1834 was thatproviding madeEvery assignment
debtor for ofby any the benefit creditors shall for aprovide pro-

distribution of hisportional all real and estate,personal except
attachment,what is from all creditors,hisexempt among and,

however made or shall be construed toexpressed, all such-pass
St., 126,estate.” Gen. c. 1.s. No has been madechange since

the L., 140,General Statutes. c.G. s. 1. Whether the change
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have othertowas anythe Statutes designedin Generalmade
fromthe defeat of assignmentstothan againsteffect guard
Thenot determine.defects we needtechnicalandinformality

1834, astatute, the act of proportionallike requirespresent
isdebtor, whatthe exemptthe estate of exceptof alldistribution

2 thatSectionattachment, all his creditors. providesamongfrom
the sameuntil the makingshall be valid person“No assignment

thereon, that he hasoath, be certifiedwhich shallmakeshall
is toof histrue intentionand the assignmentand assigned,placed

of de-all hisof the everyhands propertyin the assignee,place
attachment, to befromwhat is law exemptedbyexceptscription,

to theircreditors in respectiveall his proportiondivided among
law,creditors, iscommonallowed atofA preferenceclaims.”.

statute, a discrimina-the andin underassignmentsnot permitted
theclass overof an individual or a gen-in favorortion preference

thedefeatscreditors assignment.eral
of into the stock controversy dependstitle goodsThe plaintiff’s

to himmadeof the by Kelly priorassignmentthe validityupon
musthis action heTo maintainattachment.defendant’stheto

hasto the statute. This heinan conformityshow assignment
sufficient, but in fact itthe wasformdo. In assignmenttofailed
of the statute. It didof theviolation requirementsin directwas

of thedistribution of all the estate“asecure proportionalnot
he determined acreditors.” After hadall his upondebtor among

his creditors and had informedhis estateof amongdistribution
him his and in con-intention to makeof his assignee,the plaintiff

which was then andthe readyof preparedassignmenttemplation
full,executed, claim in andhe the plaintiff’s personalpaidto be

he hishundred dollars with whichsum of paidthe eightretained
full, on the same after the execution andin dayworkmenother

and before the transfer of hisof the assignmentdeliveryformal
as assignee.theto plaintiffproperty

claim, the execution of the as-of the plaintiff’sThe payment
workmenand the of thethe same meeting,at paymentsignment

of the mustin debtor’sdone original purpose,all pursuancebeing
transaction; aa transaction ofin law one consistingdeemedbe

result,one distribution oftointended produceof actsseries —the
creditors,his to theestate plaintiffamong securingdebtor’sthe

of their in full. Such aworkmen claimspaymentthe otherand
statute,not a with theestate wasof the compliancedistribution

be deemed in fraud of its andmust provisionsthe assignmentand
as to creditors.void

on the verdict.Judgment

sit: the othersJ., did not concurred.Dob, C.


