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and still further increase the now482), ininequality existing
the valuation of the several towns of the Board of(report Equal-

1882).ization for It would honest towns for their hon-punish
and reward dishonest ones for their itesty, woulddishonesty;

remove from town officials the ofsalutary asafeguard proba-
tribunal,ble reviewal of their acts another andwrongful by

make them interest as itjudges, although disqualified by jurors;
rule,would introduce an in casesexceptional operating pauper

alone are now rare and to become more so in(which quite likely
of recent thusand tend toconsequence increase thelegislation),

law,inconsistent and incoherent character of the which toought
be, be,so far as it a of and har-reasonably may system general

word, the,monious it woulda be an inprinciples; anomaly—in
law, And,and one with evil consequences more-fraught only.
over, whatever occasion there have been for the con-formerly may
struction, on of convenience and fromgrounds expediency resulting
the nature and difficulties of the when the of limi-proof, period
tation in settlements was half a andpauper century upwards

St., 65, 10, '3, 1861,c. Lawsmode s. c.(Rev. has now2482),
ceased exist theto reason of action to whichlargely by legislative

made,allusion has been and which the of towns forby liability
the of has become limited to those who have ac-support paupers

a settlement therein the firstsince ofquired 1870.day January,
This inlegislation Bolton,the decision Berlin v. 10 Met.deprives
115, of much of the to itwhich would otherwise be enti-weight
tled, and removes the tenable for thegroundonly adopting pro-

truth; for,rule and out theposed theshutting although power
exercised selectmen in the value of taxableby fixing is,property
in its nature it is a liberal construction that theirjudicial, only by

in a case their interests in aappraisal affecting personal pauper
settlement can be as a theregarded judicial proceeding affecting
interest of another no notice ormunicipal corporation having op-

heard.;to be if so itand does not theportunity haveregarded,
force of a the other If itbinding judgment against corporation.

is evidence the in this case v.competent countyagainst (Seavey
Seavey, N. H.37 it does not exclude the evidence offered125), by
the defendants.

Case discharged.

Smith, J., did not sit: the others concurred.

Proprietors Aqueduct.v.Jones of the Portsmouth

owner,whether,The as anquestion against theadjoining use made aby
one,of his land or water is aparty reasonable a mixedbeing ofquestion

fact,law and will not be considered at the law term.
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will not anThe mere silence of a work when the otherparty estoppel party
the facts.is withacquaintedfully

Case, water fromfor an ancient and natural brook.diverting
In the defendants,Facts the court. 1870byfound a corporation,

landacres of in the of Ports-bought twenty north-westerly part
mouth, fromabout three miles the and in 1874 and 1875city,
excavated, thereon, reservoirs, wherein,and have since maintained

accumulates,from water which anunderground springs, aque-by
duct to the and there for their own sell tocity,they convey profit
the for andcitizens domestic other uses. The reservoirs comprise

area,several in the and are from torods four six feetsquare deep.
There were no visible or water the landsprings running upon

to the excavations.prior
brook, tributaries,itsThe or one of has its insource aprincipal

land,track of which is situated for the mostmarshy part westerly
land,of the but an arm ofdefendants’ which extends into it a

distance about rods aof sixteen and to about two rods frompoint
the more reservoir. This marsh is a few feet lowerwesterly

reservoirs,than land at aboutthe and the so thatimmediately
water in the would and to the exca-higher ground naturally, prior

extent,vations to does,did some and to a less extent still ooze
soil,into it the and so feeds the brook.percolation throughby

Before, excavations,at the of theand time the brook first appear-
channel,ed as water in a defined at a or tenrunning point eight

feet of the defendants’ line. It flowswesterly westerly westerly
down a and uniform threeabout fourths of anearlygradual slope,
mile, sea, and, mouth,to an arm of orthe at near its for a short
distance over the land. Its mouth atplaintiff’s tideordinary high
is about thirty feet lower than its source.

Prior to the theof there was some waterlaying aqueduct always
land,thein thebrook inflowing plaintiff’s seasonsupon though dry

small,the stream was sometimes not than would flowvery larger
a two-inch The effect the defendants’through of works haspipe.

been to diminish the of water into the marshquantity percolating
as above stated to such an occasions,extent that several inupon

seasons,the of the the brook thepart landdryest upon plaintiff’s
time,has abeen for considerable and the last summer and fallduring

months,for three and in thereof thenearly entirely dry, consequence
has been to water for the ofplaintiff use his cat-compelled pump

runs;tle in the field which it been,but there haspastured through
cause, no sensible of brook,from that diminution the water in the

in ofseasons The thus caused toexcept drought. theinjury plain-
tiff, in with the cost works,or value of the defendants’comparison

small.is very
The defendants make and have made no of land,use their ex-

to take the water therefrom in the manner andcept for the pur-
stated. Their works have been constructed in aposes reasonable
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mode which thein themanner, and only practicable byand proper
useful for theirand made aqueductbe collected pur-couldwater

poses.
timber had been cutwood or upon.that considerableIt appeared

the fewwithinand in the past years.of the brook vicinitythe line
court received evidencetheto the exception,plaintiff’sSubject

brook in theof water in anothertheto show that quantitytending
works, had diminishedthe defendants’affectednot byvicinity,

those years.during
time of the reser-at theand the defendants makingThe plaintiff

land,the the sourcesofof the chai’acterhad knowledgeequalvoirs
reservoirs, and had reasonablethebrook, of the location ofandof the

be diminishtothe effect of the worksthat mightto believeground
accumu-would otherwiseof water whichthesomewhat quantity

was fullythe brook. Theand plaintiffin the marsh supplylate
theto make ofwhich the defendantsof use proposedinformed the
theofand theof the reservoirsland, layingthe excavationof

the works wereuntil aftermade no longand objectionaqueduct,
was thereforetheclaimed thatThe defendants plaintiffcompleted.

claim.hisfrom up presentsettingestopped
$100for the forrendered damages,is to be plaintiffJudgment

defendants, court order.as thefor the mayor

Wheeler, for theM. plaintiff.S.

defendants,Frink, thePage,C. forJ. H. andJ. S.W. Emery,
Co., 43M'f’gBassett v. Salisburyand commented uponcited

Waldron, 580; Cutts,v. 50569; 44 N. H. Swettv.N. HayesH.
265; v.Mass.439; 108Bedford,v. NewH. WilsonN. Grreenleaf

564;Cronin,117; Villagev. Mass.Walker 107Francis, Pick.18
Cue,362;Youmans, v. Mc­ 42 Cal.N. Y. Hanson45v.Delhiof

Richards,; v.Blundell, M. & 335­ Chasemore310; 12 W.v.Acton
H. & N. 168.2

theuse madetheBlodgett, whether byTheJ. question
a reasonablewater is or is notand of thetheir landofdefendants

fact,of law and ofmixedis a questiontheuse as plaintiff,against
the trial term.atmust be determinedand

is that ofthe caseraised estoppel.of law byThe questiononly
thatin view of theno findingdifficultyThis presentsquestion

“ reservoirs,defendants, time of theat the makingandthe plaintiff
land, sources ofof the thethe characterofhad knowledgeequal

reservoirs, and had reasonableof thebrook, locationand of thethe
be to dimin-of the worksthe effect mightthatto believeground

accu-which would otherwiseof waterthe quantityish somewhat
brook,” for it isthe quite appar-andin the marsh supplymulate

facts, iselement of wanting.that, estoppelthese everyent upon
thatand it is familiar lawsilentwasthe merely,mostAt plaintiff
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of does not create an where thethe silence a otherparty estoppel
Grove,is with the facts. Odlin v. 41 N. H.party fully acquainted

;465; ;467­ 1 s.Est. Sto. Jur. 386­ 6Big. (2d ed.) Eq. (12 ed.)
707,Act. & Def. and cases cited.Wait

be entered forwill therefore the or for theJudgment plaintiff,
defendants, trial find ofas the the reason-judge upon questionmay
able use.

Case discharged.

J., did not the othersCarpenter, sit: concurred.

STRAFFORD.

v.Mathes Dover National Bank.

An officer’s return of a of an execution on alevy to redeemright mort-
land he amended to thegaged may show fact that the on whichequity

the was made included alevy creditor’s to contest theright of avalidity
second mortgage.

Doe, C. TheJ. a second which isplaintiff, holding mortgage
fraudulent and creditors,void as theagainst mortgagor’s petitions
to redeem from the first which is held the defend-mortgage, by
ants. an execution theUpon an ofagainst mortgagor, equity

defendants,has been sold to the who setredemption the inva-up
of the The thatlidity plaintiff's themortgage. plaintiff replies

officer’sreturn of the shows that the sold to thelevy de-equity
fendants was the to redeem the land from bothmortgagor’s right

and that under such a the defendants cannotmortgages, levy deny
the of the The onvalidity whichplaintiff’s mortgage. property
the creditor intended to and which the defendantslevy, bought

for,and included the creditor’s to contest thepaid fraudulentright
and the officer’sreturn is erroneous if itmortgage, adisproves levy

on valid,that The first the wasright. mortgage being levy prop-
made on an The creditor had aerly equity. to a salelegal right

that would enable the to resist the fraudulentpurchaser mortgage.
The found thefacts court at the trial suchby show that a sale was
made, and all as to the construction and effect ofquestion the offi-

returncer’s will be avoided an order for suchproperly anby
amendment of it as will leave the defendants’ of contestationright
in no doubt.

Case discharged.

Clark, J., did not sit: the others concurred.

Smith,O. S. for the plaintiff.
J. Hall, for theGf. defendants.


