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482), and still further increase the inequality now existing in
the valuation of the several towns (report of the Board of Equal-
ization for 1882). It would punish honest towns for their hon-
esty, and reward dishonest ones for their dishonesty; it would
remove from town officials the salutary safeguard of a proba-
ble reyiewal of their wrongful acts by another tribunal, and
make them judges, although disqualified by interest as jurors; it
would introduce an exceptional rule, operating in pauper cases
alone (which are now quite rare and likely to become more so in
consequence of recent legislation), and thus tend to increase the
inconsistent and incoherent character of the law, which ought to
be, so far as it reasonably may be, a system of general and har-
monious principles;—in a word, it would be an anomaly in the
law, and one fraught with evil consequences only. And, more-
over, whatever occasion there formerly may have been for the con-
struction, on grounds of convenience and expediency resulting from
the nature and difficulties of the proof, when the period of limi-
tation in pauper settlements was half a century and upwards
(Rev. St., ¢. 65, mode 10, s '8, Laws 1861, ¢. 2482), has now
largely ceased to exist by reason of the legislative action to which
allusion has been made, and by which the liability of towns for
the support of paupers has become limited to those who have ac-
quired a settlement therein since the first day of January, 1870.
This legislation deprives the decision in Berlin v. Bolton, 10 Met.
115, of much of the weight to which it would otherwise be enti-
tled, and removes the only tenable ground for adopting the pro-
posed rule and shutting out the truth; for, although the power
exercised by selectmen in fixing the value of taxable property is,
in its nature judicial, it is only by a liberal construction that their
appraisal in a case affecting their personal interests in a pauper
settlement can be regarded as a judicial proceeding affecting the
interest of another municipal corporation having no notice or op-
portunity to be heard; and if so regarded, it does mnot have the
binding force of a judgment against the other corporation. If it
is competent evidence against the county in this case (Seavey v.
Seavey, 87 N. H. 125), it does not exclude the evidence offered by
the defendants.
Case discharged.

SviTH, J., did not sit: the others concurred.

JONES v. PROPRIETORS OF THE PORTSMOUTH AQUEDUCT.

The question whether, as against an adjoining owner, the use made by a
party of his land or water is a reasonable one, being a mixed question of
law and fact, will not be considered at the law term.
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The mere silence of a party will not work an estoppel when the other party
is fully acquainted with the facts.

CASE, for diverting water from an ancient and natural brook.
TFacts found by the court. In 1870 the defendants, a corporation,
bought twenty acres of land in the north-westerly part of Ports-
mouth, about three miles from the ecity, and in 1874 and 1875
excavated, and bave sinee maintained thereon, reservoirs, wherein,
from underground springs, water accumulates, which by an aque-
duct they convey to the city, and there for their own profit sell to
the citizens for domestic and other uses. The reservoirs comprise
several square rods in the area, and are from four to six feet deep.
There were no visible springs or running water upon the land
prior to the excavations.

The brook, or one of its principal tributaries, has its source in a
marshy track of land, which is situated for the most part westerly
of the defendants’ land, but an arm of which extends into it a
distance of about sixteen rods and to a point about two rods from
the more westerly reservoir. This marsh is a few feet lower
than the land at and immediately about the reservoirs, so that
water in the higher ground would naturally, and prior to the exca-
vations did to some extent, and to a less extent still does, ooze
into it by percolation through the soil, and so feeds the brook.
Before, and at the time of the excavations, the brook first appear-
ed as running water in a defined channel, at a point eight or ten
feet westerly of the defendants’ westerly line. It flows westerly
down a gradual and nearly uniform slope, about three fourths of a
mile, to an arm of the sca, and, at or near its mouth, for a short
distance over the plaintiff’s land. Its mouth at ordinary high tide
is about thirty feet lower than its source.

Prior to the laying of the aqueduct there was always some water
flowing in the brook upon the plaintiff’s land, though in dry seasons
the stream was very small, sometimes not larger than would flow
through a two-inch pipe. The effect of the defendants’ works has
been to diminish the quantity of water percolating into the marsh
as above stated to such an extent that upon several occasions, in
the dryest part of the seasons, the brook upon the plaintiff’s land
has been for a considerable time, and during the last suminer and fall
for nearly threc months, entirely dry, and in consequence thereof the
plaintiff has been compelled to pump water for the use of his cat-
tle pastured in the field through which it runs; but there has been,
from that cause, no sensible diminution of the water in the brook,
except in seasons of drought. The injury thus caused to the plain-
tiff, in comparison with the cost or value of the defendants’ works,
is very small.

The defendants make and have made no use of their land, ex-
cept to take the water therefrom in the manner and for the pur-
poses stated. Their works have been constructed in a reasonable
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and proper manner, and in the only practicable mode by which the
water could be collected and made useful for their aqueduct pur-
oses.

P It appeared that considerable wood or timber had been cut upon
the line of the brook and in the vicinity within the past few years.
Subject to the plaintiff’s exception, the court received evidence
tending to show that the quantity of water in another brook in the
vicinity, not affected by the defendants’ works, had diminished
during those years. :

The plaintiff and the defendants at the time of making the reser-
voirs had equal knowledge of the character of the land, the sources
of the brook, and of the location of the reservoirs, and had reasonable
ground to believe that the effect of the works might be to diminish
somewhat the quantity of water which would otherwise accumu-
late in the marsh and supply the brook. The plaintiff was fully
informed of the use which the defendants proposed to make of the
land, of the excavation of the reservoirs and the laying of the’
aqueduct, and made no objection until long after the works were
completed. The defendants claimed that the plaintiff was therefore
estopped from setting up his present claim.

Judgment is to be rendered for the plaintiff for $100 damages,
or for the defendants, as the court may order.

i

8. M. Wheeler, for the plaintiff.

J. W. Emery, J. S. H. Frink, and C. Page, for the defendants,
cited and commented upon Bassett v. Salisbury Mf’g Co., 43
N. H. 569; Hayes v. Waldron, 44 N. H. 580; Swett v. Cutts, 50
N. H. 489; Wilson v. New Bedford, 108 Mass. 265; Greenleaf v.
Francis, 18 Pick. 117; Walker v. Oronin, 107 Mass. 564; Village
of Delhi v. Youmans, 45 N. Y. 862; Hanson v. McCOue, 42 Cal.
810; Acton v. Blundell, 12 M. & W. 885; Chasemore v. Richards,
2 H. & N. 168.

Bropeerr, J. The question whether the use made by the
defendants of their land and of the water is or is not a reasonable
use as against the plaintiff, is a mixed question of law and of fact,
and must be determined at the trial term.

The only question of law raised by the case is that of estoppel.
This question presents no difficulty in view of the finding that
** the plaintiff and defendants, at the time of making the reservoirs,
had equal knowledge of the character of the land, the sources of
the brook, and of the location of the reservoirs, and had reasonable
ground to believe that the effect of the works might be to dimin-
1sh somewhat the quantity of water which would otherwise accu-
mulate in the marsh and supply the brook,” for it is quite appar-
ent that, upon these facts, every element of estoppel is wanting.
At most the plaintiff was silent merely, and it is familiar law that
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the silence of a party does not create an estoppel where the other
party is fully acquainted with the facts. Odlin v. Gove, 41 N. H.
465 ; Big. Est. (2d ed.) 467 ; 1 Sto. Eq. Jur. (12 ed.) s. 886; 6
Wait Act. & Def. T07, and cases cited.

Judgment will therefore be entered for the plaintiff, or for the
defendants, as the trial judge may find upon the question of reason-
able use. ’

Case discharged.

CARPENTER, J., did not sit: the others concurred.

STRAFFORD.

Maraes ». DoveEr NATIONAL BANK.

An officer’s return of a levy of an execution on a right to redeem mort-
gaged land may be amended to show the fact that the equity on which
the levy was made included a creditor’s right to contest the validity of a
second morlgage.

Dozm, C. J. The plaintiff, holding a second mortgage which is
frandulent and void as against the mortgagor’s creditors, petitions
to redeem from the first mortgage, which is held by the defend-
ants. Upon an execution against the mortgagor, an equity of
redemption has been sold to the defendants, who set up the inva-
lidity of the plaintiff’s mortgage. The plaintiff replies that the
officer’s return of the levy shows that the equity sold to the de-
fendants was the mortgagor’s right to redeem the land from both
mortgages, and that under such a levy the defendants cannot deny
the validity of the plaintiff’s mortgage. The property on which
the creditor intended to levy, and which the defendants bought
and paid for, included the creditor’s right to contest the fraudulent
mortgage, and the officer’s return is erroneous if it disproves a levy
on that right. The first mortgage being valid, the levy was prop-
erly made on an equity. The creditor had a legal right to a sale
that would enable the purchaser to rvesist the fraudulent mortgage.
The facts found by the court at the trial show that such a sale was
made, and all guestion as to the construction and effect of the offi-
cer’s return will be properly avoided by an order for such an
amendment of it as will leave the defendants’ right of contestation
in no doubt. ‘

Case discharged.

CLARK, J., did not sit: the others concurred.
C. H. Smith, for the plaintiff.
J. G Hall, for the defendants.




