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Littlefield v. Davis.

ofan dismissed for want and the defendant hasprosecutionWhen action is
sheriff,costs, entitled to of the who attachedfor he is recoverjudgment

consent, the full amount ofhis on the writ without hisand sold property
sale,of such without deduction of the ofexpensesthe proceeds any

attachment and sale.

Assumpsit, had and received. Trial the court.for money by
defendant, sheriff, writ theThe a a plaintiff,upon againstdeputy

in that suit not to a.and the defendant consenting(this plaintiff),
sheriff, of ex-sale of the attached the a certificateuponproperty,

sold the and hasaminers for-theduly appointed purpose, property' referred,the That action was entered in court and butproceeds.
for ofwas never tried. It was dismissed wantsubsequently pros-

•ecution, for costs.and the defendant in that action had judgment
action,As in this he claims to recover the proceedsplaintiff gross

a deduction of the of■ofthe sale. The defendant claims expenses
sale, theattachment and which was disallowed with a verdict for

The defendant excepted.plaintiff.

Kivel,J. for the defendant.

Towle,W. for theJ. plaintiff.

Allen, J. The statute that when is ren-provides judgment
in action which executiondered for the defendant in mayany

dismissed,issue, or when the action is or attach-compromised any
the is when an attachmentment made in action dissolved. And

sold,is the has been the of thedissolved and proceedsproperty
sale,;sale, the and of the shallafter becharges expensesdeducting

L., 224,e.restored to the debtor or his G.personal representative.
33,■ss. 35.

the wasthe dismissal of the action in attachmentquestion,By
■dissolved, attachment thisand on the dissolution of the plaintiff,

action, to tothe defendant in that became entitled have restored
sold,or,him the if that had been theattached proceedsproperty,

Sanborn, 403,N. it was decided■ofthe In v. 47sale. York H.
defendant, thethat in in an action wherecase the property

on mesne had after a.attached had been sold process, judgment
trial, of thethe officer bound to restore the entirewas proceeds
sale, the of sale. That de­and not entitled to retain expenseswas
cisión the that it would be unreasonable andwent upon ground

theto submit to the of saleto a defendantunjust expensecompel
that thereof his in in which it had been shownan actionproperty ”“ debtor within thewas no claim him. He was not aagainst

Sts.,in c. s. 32,of that word as used Rev. which184,meaning
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the statute on thatin substance is the same as subject (Or.present
L., 224, not intended the'could havec. s. and the35), legislature

to such case. The statutethe statute aof applies-application
to claimwhere it made that the in suitrather to cases is appear

one, and or ais either its settlement com-a payment, byjust by
isor where the suit dismissedwithout trial andpromise judgment,

the with an insolventreason of the death of defendant estate.by
indebtedness,in this no trial of the ofThere was case question

was whichfor costs after nonsuit not one would'and the judgment
same But the inaction on the claim. thatbar another plaintiff

action, sheriff to andafter the attach sell thecausing property,
his suit. toto his.Havingprosecute opportunityneglected try

and,it,it he abandoned soclaim and have far asadjudicated,
case, the nonsuit was the same as athat afterrespects judgment

for defendant. He ita trial and verdict the has not made appear
suit;that he which he andhad a valid claim itupon wouldbrought

suit,be to the defendant in that thegross injustice compel plain­
here, to havetiff after his seized and soldsubmitting property

consent,without to to submithis be to the furthercompelled hard­
himself, theof ofallship expense keeping, andpaying, seizing,

inthe The the action in whichplaintiff' theselling property.
suit,sold failedwere attached and in his andgoods having not

founded claim,it that his action onhe amaking theappear just
as;cannot, thedefendant then ofwithin the statute andmeaning

debtor;to that be aconsidered and statutetheproceeding, autho­
officer, attachment,on ofan the dissolution an torizing deduct the.
of and sale beforean attachment theexpenses proceedsrestoring

owner,to the does not On the of Yorkapply. v. San­authority
born, the is entitled to have himplaintiffsupra, the entirepaid

and’,of the sale. The defendant’s isproceeds overruled,exception
there must be

theJudgment on verdict.

Clark, J., did not sit: the others concurred.

Stackpole v. The Eastern Railroad.

The failure of the vendee of to removeproperty it from the land of the-
vendor thewithin time in thestipulated sale,contract of not,does

law,and as ofnecessarily matter defeat the vendee’s title to the prop-
erty.
theIf vendee is not hindered theby vendor in the removal of the property
within the stipulated time, and is prevented from subsequently removing,
it ofacts theby vendor reasonably fornecessary the protection and

land,beneficial ofenjoyment his it is not a conversion of the vendor’s
the vendee,property for which anby action of trover can be maintained..


