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in substance is the same as the present statute on that subject (G-
L., ¢. 224, 5. 85), and the legislature could not have intended the:
application of the statute to such a case. The statute applies.
rather to cases where it is made to appear that the claim in suit
is a just onme, either by its settlement and payment, or by a com-
promise without trial and judgment, or where the suit is dismissed
by reason of the death of the defendant with an insolvent estate.

There was in this case no trial of the question of indebtedness,
and the judgment for costs after nonsnit was not one which would
bar another action on the same claim. DBut the plaintiff in that
action, after causing the sheriff to attach and sell the property,
neglected to prosecute his suit. Having opportunity to try his
claim and have it adjudicated, he abandoned it, and, so far as
respects that case, the nonsuit was the same as a judgment after
a trial and verdict for the defendant. He has not made it appear
that he had a valid claim upon which he brought suit; and it would
be gross injustice to compel the defendant in that suit, the plain-
tiff here, after submitting to have his property seized and sold
without his consent, to be compelled to submit to the further hard-
ship of paying, himself, all the expense of seizing, keeping, and
selling the property. The plaintiff in the action in which the
goods were attached and sold having failed in his suit, and not
making it appear that he founded his action on a just claim, the
defendant then cannot, within the meaning of the statute and as
to that proceeding, be considered a debtor; and the statute autho-
rizing an officer, on the dissolution of an attachment, to deduct the:
expenses of an attachment and sale before restoring the proceeds
to the owner, does not apply. On the authority of York v. San-
born, supra, the plaintiff is entitled to have paid him the entire
proceeds of the sale. The defendant’s exception is overruled, and
there must be

Judgment on the verdict.

CLARK, J., did not sit: the others eoncurred.

StAcKPOLE ». THE EASTERN RAITLROAD.

The failure of the vendee of property to remove it from the land of the
vendor within the time stipulated in the contract of sale, does not,
necessarily and as matter of law, defeat the vendee’s title to the prop-
erty.

If the vendee is not hindered by the vendor in the removal of the property
within the stipulated time, and is prevented from subsequently removing,
it by acts of the vendor rcasonably neccssary for the protection and
beneficial enjoyment of his land, it is not a conversion of the vendor’s
property by the vendee, for which an action of trover ean be maintained..
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TROVER, for stones and brick. The ‘plaintiff purchased of the
defendants a house and adjacent buildings, including. the founda-
tion stones and underlying materials, with the stipulation fo re-
move the property from the defendants’ land within a time speci-
fied. The plaintiff had notice, at the time, of the defendants’
purpose to proceed at once to erect a freight-house upon the site
of the house purchased by the plaintiff. The plaintiff removed
the house and buildings within the time spécified, but some of
the foundation stones and bricks had fallen there, and he was
prevented from subsequently removing them by the defendants’
filling the cellar and covering them with'earth as a necessary step
in the construction of the freight-house. The plaintiff excepted
to the refusal of the court to instruct the jury that his neglect to
remove the materials under the buildings within the time specified
did not defeat his title to the property, and if, thereafter, the de-
fendants converted the materials or so obstructed the passage to
them that the plainstiff could not remove them, the defendants are
liable to.the plaintiff for their value. The jury were instructed
that if the plaintiff was allowed the time stipulated for the re-
moval of the buildings and materials, and was prevented from sub-
sequently removing them by the defendants’ proceeding to erect
the freight-house and by the reasonable and necessary progress of
the work, they would not be guilty of a conversion of the plaintiff’s
property. Verdict for the defendants.

T. J. Swmith, for the plaintift.

Frink & Batchelder, for the defendants.

AriEN, J. The house and the materials under it, by their sale
to the plaintiff, were severed from the land and became his per-
sonal property. Kingsley v. Holbrook, 45 N. H. 818; Host v. Strat-
ton Mills, 54 N. H. 109. The stipnlation to remove the buildings
within a specified time was not necessarily a condition the non-
performance of which defeated the plaintiff’s title. Whether if
was a condition attached to the passing of the title, or the non-
performance of which would defeat the title, might be a question
of fact depending upon the understanding of the parties to the sale
upon that subject. " Hoit v. Stratton Mills, supra 113. The case
does not show what that understanding was, and it cannot be
inferred from the circumstances, nor said, as matter of law, that
the stipulation to remove the materials in a given time was not
intended as a condition subsequent, the failure to perform which
defeated the plaintiff’s title to that part of the property not re-
moved within the specified time.

If the property passed unconditionally to the plaintiff, and his
title became absolute and indefeasible by the terms of the sale, he
could not enter upon the land to remove it after the time fixed for
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that purpose without becoming a trespasser. Dame v. Dame, 88
N. H. 429, 432, 438 ; Plumer v. Prescott, 48 N. H. 277, After
the expiration of the time required for the removal of the mate-
rials they were wrongfully therve, and the defendants’ refusal to
permit the plaintiff to enter upon the land to remove them, or their
forbidding the entry, or their refusal to deliver them on demand,
would not, necessarily, in either case, of itself, have been a conver-
sion of the property. Zown v. Hazen, 51 N. H. 596, 598, The
plaintiff had notice, at the time of the sale, of the defendants’ pur-
pose to crect a freight-house on the site of the house sold to the
plaintiff, and he could not rightfully prevent the reasonable occu-
pation and use by the defendants of their own land by incumber-
ing it with his materials beyond the time stipulated for their
removal. Whatever, under all the circamstances of the case, it
was reasonably necessary for the defendants to do, in the protection
and beneficial enjoyment of their property, they might do. They
might have removed the materials to a convenient place, or, if neces-
sary for the protection and enjoyment of their property, they might
have destroyed them without incurring lability. Aldrich v. Wright,
63 N. H. 898 ; Hovit v. Stratton Mills, supra 116. If the erection
by the defendants of a freight-house, on the site of the materials,
immediately after the lapse of the period in which the plaintiff
was to remove them, was a reasonable use of the land, and the rea-
sonable and necessary progress of the work prevented the subse-
quent removal of the remaining materials, it was not a conversion
of the property by the defendants entitling the plaintiff to recover.
There was no legal error in refusing the plaintiff’s request for
instructions, and none in those given, and the plaintiff’s exception .
is not sustained.
Judgment on the verdict.

CLARK, J., did not sit: the others concurred.

BurLEY v. PIKE.

SAME v. SAME.

A mortgagee of real estate, who has an order from the mortgagor to cut
the grass thereon and apply the proceeds on the mortgage, may maintain
trespass quare clausum against a siranger who wrongfully enters upon
the premises and cuts and carries away the grass.

The fact that in such action he may recover full compensation for its value
does not bar an action of replevin for the grass itself, and only becomes
material, if at all, upon the question of costs.



