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the statute on thatin substance is the same as subject (Or.present
L., 224, not intended the'could havec. s. and the35), legislature

to such case. The statutethe statute aof applies-application
to claimwhere it made that the in suitrather to cases is appear

one, and or ais either its settlement com-a payment, byjust by
isor where the suit dismissedwithout trial andpromise judgment,

the with an insolventreason of the death of defendant estate.by
indebtedness,in this no trial of the ofThere was case question

was whichfor costs after nonsuit not one would'and the judgment
same But the inaction on the claim. thatbar another plaintiff

action, sheriff to andafter the attach sell thecausing property,
his suit. toto his.Havingprosecute opportunityneglected try

and,it,it he abandoned soclaim and have far asadjudicated,
case, the nonsuit was the same as athat afterrespects judgment

for defendant. He ita trial and verdict the has not made appear
suit;that he which he andhad a valid claim itupon wouldbrought

suit,be to the defendant in that thegross injustice compel plain­
here, to havetiff after his seized and soldsubmitting property

consent,without to to submithis be to the furthercompelled hard­
himself, theof ofallship expense keeping, andpaying, seizing,

inthe The the action in whichplaintiff' theselling property.
suit,sold failedwere attached and in his andgoods having not

founded claim,it that his action onhe amaking theappear just
as;cannot, thedefendant then ofwithin the statute andmeaning

debtor;to that be aconsidered and statutetheproceeding, autho­
officer, attachment,on ofan the dissolution an torizing deduct the.
of and sale beforean attachment theexpenses proceedsrestoring

owner,to the does not On the of Yorkapply. v. San­authority
born, the is entitled to have himplaintiffsupra, the entirepaid

and’,of the sale. The defendant’s isproceeds overruled,exception
there must be

theJudgment on verdict.

Clark, J., did not sit: the others concurred.

Stackpole v. The Eastern Railroad.

The failure of the vendee of to removeproperty it from the land of the-
vendor thewithin time in thestipulated sale,contract of not,does

law,and as ofnecessarily matter defeat the vendee’s title to the prop-
erty.
theIf vendee is not hindered theby vendor in the removal of the property
within the stipulated time, and is prevented from subsequently removing,
it ofacts theby vendor reasonably fornecessary the protection and

land,beneficial ofenjoyment his it is not a conversion of the vendor’s
the vendee,property for which anby action of trover can be maintained..
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of theTrover, brick. The purchasedfor stones and 'plaintiff
the founda-and including,a house adjacent buildings,defendants

materials, to re-with the stipulationandtion stones underlying
within a timedefendants’ land speci-from thethemove property

time,notice, the of the defendants’athadThefied. plaintiff
the siteaonce to erect uponatto freight-houseproceedpurpose

The removedthe plaintiffof the house plaintiff.bypurchased
but oftime somewithin the spécified,the house and buildings

there, and he washad fallenbricksstones andthe foundation
them the defendants’removing byfrom subsequentlyprevented

with'earth as athem stepand necessarythe cellar coveringfilling
plaintiffThethe exceptedofin the construction freight-house.

tothe that histo instruct neglectthe court juryto the refusal of
the timewithinunder the specifiedthe materials buildingsremove

if, thereafter, de-and thethehis title todid not defeat property,
the toor so obstructedthe materials passageconvertedfendants

them, arethe defendantscould not removethethatthem plaintiff
were instructedtheir value. Thefor jurytheliable plaintiffto.

for the re-the timewas allowed stipulatedthat if the plaintiff
materials, and was from sub-and preventedthemoval of buildings

todefendants’ erectthethem proceedingbyremovingsequently
ofandthe reasonable necessary progressandthe byfreight-house

of thebe of a conversionwork, would not plaintiff’sthe guiltythey
the defendants.forVerdictproperty.

Smith.,for theJ. plaintiff.T.

Batchelder, defendants.for theFrink ¿f-

it,under their saleAllen, and the materialsThe house byJ.
from the land and hiswere severed became per­to the plaintiff,

Holbrook, 313;v. N. H. Hoit Strat­45 v.Kingsleysonal property.
Mills, theto removeH. 109. The buildingsN. stipulationton 54

non­was not a condition thetimea necessarilywithin specified
title. Whether itdefeated theof which plaintiff'sperformance

title, theto the of the or non­attachedcondition passingwas a
title,the be awould defeatof which might questionperformance

to thethe of the salepartiesunderstandingof fact upondepending . supraMills, 113. The caseHoit v. Strattonthat subject­upon
was,that and it cannot beshow what understandingnotdoes

said,circumstances, law,nor as matter of thatfrom theinferred
notthe materials in a time wasto remove giventhe stipulation

the failure to whichas a condition subsequent, performintended
not re­title to that of thethe part propertydefeated plaintiff’s

time.themoved within specified
histo the andunconditionally plaintiff,If the passedproperty

sale,indefeasible the terms of the heand bytitle became absolute
itthe land to remove after the time fixed fornot enter uponcould
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Dame,that without a Dame v.purpose becoming trespasser. 38
429, 432, ; Prescott,N. H. 433­ Plumer v. 43 N. H. 277. After

of thethe time for the removal of the mate­expiration required
there,rials were and the defendants’ refusal tothey wrongfully

them,the to enter the land to remove or theirpermit plaintiff upon
the or their to demand,refusal deliver themforbidding onentry,

not, itself,case,would in either of have been anecessarily, conver­
the Hazen,sion of Town v. 51 N. 596,H.property. 598. The

notice, pur­had sale,at the time of the of theplaintiff defendants’
to erect a on the site of the housepose freight-house sold to the

heand could not theplaintiff, reasonable occu­rightfully prevent
and use the defendants of their own landpation by incumber­by

it with his materials the timeing beyond for theirstipulated
Whatever,removal. under case,all the circumstances of the it

was do,for the defendants to inreasonably thenecessary protection
and beneficial of theirenjoyment do.property, they might They

have removed the or,materials to a convenientmight if neces­place,
for the and of theirsary protection enjoyment property, they might

have them withoutdestroyed Aldrich v.incurring liability. Wright,
;N. H.53 398­ Hoit v. Mills,Stratton 11. If the erectionsupra

the defendants of aby materials,on the site of thefreight-house,
after the of the in whichimmediately lapse theperiod plaintiff

them,was to remove was land,a reasonable use of the and the rea­
sonable and of the worknecessary the subse­progress prevented

removal of the materials,quent it was not a conversionremaining
of the the defendantsby theproperty to recover.entitling plaintiff
There was no error in thelegal forrefusing plaintiff’s request
instructions, inand none those and thegiven, plaintiff’s exception
is not sustained.

on the verdict.Judgment

J.,Clark, did not sit: the others concurred.

Burley v. Pike.

Same v. Same.

A estate,of realmortgagee who has an order from the to cutmortgagor
the grass thereon and theapply proceeds on the mortgage, maintainmay
trespass guare clausum aagainst whostranger wrongfully enters upon
the premises and andcuts carries theaway grass.

The fact that in such action he recover fullmay forcompensation its value
does not bar an action of replevin for the itself,grass and becomesonly
material, all,if at theupon ofquestion costs.


