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“ orlossfroman anycompanyclause exem expressa ptingtaining
made therefor within ninetyclaim shall bewhatever, unlessdamage

a suitnot barit” of the willtothe goods,fromdays delivery
themselves—of thefor goodsthe non-deliverycompanyagainst

Co.,4v.loss orsuit for (Porter Expressa damagethat not being
to anot a conditiona clause is precedentthat suchS. C. 135);

limitation,recover, in the nature of abut rathertorightplaintiff’s
in the defend-unless setof trial upbe availedso cannot uponand

a con-and thatN. 542);v. 61 Y.Fargo,ant’s answer (Westcott
should be presentedthat all claims for damagestract stipulating

not makefor settlement didoffice of thecertain companyat a
to the company’sof them a condition precedentsuch presentation

settlementoffice to makereadiness at thatthat theirandliability,
ofcosts, not the causeand tointerest andin defence ofwent only

action.
authorities, we think theto these stipula-withoutBut regard

ordi-from theinbeto notice cannot principletion as distinguished
furnishinsured totheinsurancecondition in policies requiringnary

time,loss, and toacase of withinin specifiedproofs,preliminary
; and the doctrinemannerin abe executed and verified particular

the are furnishedstate that wherein this proofsis well established
limited, their suffi-is made toand nothe time objectionwithin

the underwriterto isbut the put byciency, paymentobjection
aswill beall defects in such regardedother proofsupon grounds,

54,Co., 50, 55, casesH. and cited.51 N.waived. v. Ins.Taylor
defendants, from theIf, therefore, of the letterthe upon receipt

the loss and claim-the circumstances ofstatingplaintiff’s attorney
£>15.25, the atten-not callin the sum of did seasonablying damages

asto noticeor his to the failuretion of the giveplaintiff attorney
the suffi-are now tothe estopped denyrequired by receipt, they

of the notice.ciency
recommitted.The isreport

sustained.Exceptions

Clark, J., did sit: the others concurred.not

Cushing a.Miller &v.

in a casein in hasmay,A tenant common possession equity juris-where
diction, maintain a the owner of toadjoiningbill lands establishagainst
the boundaries.

to the form of the is if not taken atgenerallyAn waivedobjection remedy
merits.or the trial of thebefore

Equity, to establish Facts foundBill in boundaries. aby
referee.
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10, 1766, wasandNovembercharteredwasof EatontownThe
“ dur-Prior to orline.”curveFletcher’son the south bybounded

un-ofterritoryaowning largeproprietors,the Masonian1774ing
locatedandto becaused surveyedin this county,forest landbroken

and seven-hundredoneit, James Hersey,theirof surveyor,out by
number asknown bywerelots, subsequently100-acre whichteen

Ossipee ranges." northerly triangular por-lots in "the The and
100, comprising forty acres, parttion of lot about fell within the

Effinghamof the then town of Eaton which is now Madison. was
incorporated 1778, partin and in the of it which is now Freedom

easterly greater portionwas included the and of the remainder of
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1785, residue ofincludes the theinthe lot. incorporatedOssipee,
Eaton to andtown ofdivision oí the adjacentThe southlot.

divided into 100-acre lotsandof these lots was surveyednortherly
thefrom hisin He excluded por-1781. surveyJames fferseyby

of what wouldEaton, inin placelot 100 which leaving,tion of lay
No. in the southlot 184 divi-have constituted 100-acreotherwise

Eaton, tract aboutof lots in an K-shaped comprisingsion irregular
He tonumber. No. 184acres, to which he no assignedgavesixty

tract,to thatof andwesterly adjacentlota irregular lyinglong,
183, 182, sketch shows theand 181. Theto lots precedingand

and other lots.the town lineslot 100 in relation tolocation of
100,of lot which lies inis in to the partThe regardcontroversy

is, theMadison; whether or theone of the plaintiffand questions
to that tract.the better titledefendants have

at aMasonian voteIn the by legal meeting,1796 proprietors,
of thelot, themselves lots inmade 117and partition amongby

drawn to theLot 100 was rightthe —-SolleyOssipee ranges. of-—
title theIn of his plaintiffClement March. producedand support

:recorded deedsthe following duly
March to Isaac LordQuitclaim.1. Clement and Jonathan

2, 1806, ofNovember other “lot 100datedMoulton, (among lots)
Gore,in town of and all of said lotsthe OssipeeOssipee being

March,oflots drawn to the and my100-acre original right Solley
inone half of all said lots common and withundividedright being

the ofheirs Solley.”
Noyem-Lord,Quitclaim.2. to IsaacJonathan Moulton dated

1807,10, not of “all andber title in lot 100rightacknowledged,
in of . . . drawn to thethe town of andOssipee right Solley
March, saidthe same lands deeded to Lord andbeing myself by

March, NovemberClement his deed dated 22. 1806.”by
Usher, Usher, Jr.,3. Isaac Lord to Ellis B.Warranty. Abijah

“Lane, 14-,1832,and John dated March to B.said Ellisconveying
Usher, Jr.,one half and to and JohnUsher Lane halfoneAbijah

. . . of lot No. 100 in what is called the in . . .Ossipee ranges
and of other lots.Effingham,”

Usher,Quitclaim.4. John Lane and Jr., to B.EllisAbijah
“Usher, 5, 1884, title,dated of all the and interest inApril right,

6,000and to about acres of land in . Freedom and Effing-
ham, John,which said B.we and Ellis UsherAbijah, purchased

Lord, 14, 1832,of Isaac as his deed dated March will more fully
show.”

Towle,Ellis B. Jr.,Usher to5. Amos datedWarranty. May
30, 1837, of “seven sixteenths of Lothalf of No. 100 in the

called,so in said Freedom.”ranges,Ossipee
6. Ellis B. 30,Usher to Kennett,John datedWarranty. May

1887, of “five sixteenth of half of lot No. in theparts 100 Ossipee
called,so in said town of Freedom.”ranges,

Ellis B.7. Usher to AmosWarranty. Towle, dated Decern-Jr.,
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“ No. in theof half of lot 1001845, four sixteenth5, of partsber
called, of Freedom.”in saidso townOssipee ranges,

Harmon,O. A. datedto JamesTowleAmosWarranty.8.
“ . . . in the. . . half of 1001857, half of27, of oneMay

of land I of. .called . being part boughtsoranges,Ossipee
13,dated 1837.”his deed MaybyB. UsherEllis

Harmon,A. datedto James O.John Kennett9. Warranty.
“ called,1857, of 100 in so10, half Ossipee ranges,ofNovember

his deed datedEllis B. Usherto me Mayby. . deeded by.
30,1857.”

to the datedHarmonO. A. plaintiff,JamesQuitclaim.10.
“ numbered 100 in theof lotone half1, 1866, OssipeeofApril

referencecalled, for a more descriptionand particularsoranges,
Kennett to O. A.and John JamesTowleto deeds Amoshadis

Harmon.”
Lord, of taxes in to Ichabodcollector Ossipee,11. Wentworth

26, 1814, “one lot of land inofHodson, OssipeeMarchdated
. .100, hundred acre lot . sold to saidaaforesaid, viz., No.lot

1,.. 1813.”. Monday, FebyvendueatHodson my
Mathes, Jr.,Hodson to John datedIchabod12. Warranty.

“ lot in1822, hundred acre aforesaid!the14, OssipeeofDecember
100,of said lot No.the whole be the same100, to havenumbered

or less.”more
Mathes, Jr., Usher,to Ellis B. dated Au-John13. Warranty.

land in the town1823, lot of of12, of “a certain Ossipeegust
100, the same lot of land Iand is purchasednumberedaforesaid

Hodson.”of Ichabod
Tucker,to Jonathan dated Au-B. UsherQuitclaim. Ellis14.

“ intitle, and interest and to one half30, 1823, of all right,gust
of 63in the town numberedthp situate Ossipee, beingof landlots

and 100.”
that Jonathan Tucker wasin showingRecord bankruptcy,15.

1842; that Nathaniel21, Mitchell was.Juneadeclared bankrupt
1842; 63, 65,4, 69,“that lots numberedassignee Julyappointed

in were included inhundred acre Ossipeein the rangesand 100
of assets.schedulethe bankrupt’s

Mitchell, in ofNathanielQuitclaim. assignee bankruptcy16.
17,Tucker, 1844,JuneH. dated ofto Stephen Berry,Jonathan

“ interest, estate, claim,title, and demand which the-theall right,
Mitchell, . . .in his as had inassigneecapacitysaid Nathaniel

situated and in in thetract of land lying Ossipeeto a certainand
follows, viz.,Carroll, Four lotsas of land indescribedofcounty

63, 65, 69, and 100 in the three hundrednumberedsaid Ossipee
in three hundredto contain all acres.and supposedacre range,

isreference made to the two-more description,For a particular
Welch, dated 14 andandB. Usher Roger Augustof Ellisdeeds

30, 1823.”
H. to Charles W.Quitclaim. Berry McKenney,,Stephen17.
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14, 1863, title,dated November of “all and interest inmy right,
and to lots numbered 69 and 100 in the three hundred acre range
of lots in the town of . . . which I vir-lying Ossipee acquired by

of . .tue a deed . from Nathaniel Mitchell ... as ofassignee
the estate of 17, 1844,Jonathan Tucker . . . dated refer-Jpne
ence to which is here had.”

Quitclaim.18. Charles toW. Orestes It. andMcKenney Topliff
“Josiah P. 29, 1863,dated Dec. of theCushing (the plaintiff),

lot,described insituate infollowing saidOssipee county, being
lot innumbered 100 the three hundred acre of inlots saidrange

. . . and to theOssipee meaning a.11intending convey right,
title, and interest in said lot numbered 100 that was to.conveyed
me II. 1863,deed 14,datedby Stephen Nov. and noth-Berry by

else.”ing
19. Calvin administrator ofWarranty. Orestes R.Topliff, Top-

“liff, 16, 1866,to the dated June of all and in-plaintiff, the right
terest of said deceased at the time of his death in . . . lot
numbered 100 in the three hundred acre of inlots saidrange

. .. toOssipee to said allmeaning hereby convey Cushing
title,the and interestlight, the said Orestes R. had in saidTopliff

lot, whether situated in said or Madison.”Ossipee
the lot in thereExcept was and isquestion, no lot numbered

100 situated or in orwholly in either Madi-Ossipee,partly partly
son or Freedom. Usher,,The that in 1826 Ellis B.plaintiff proved

title,under a claim of worked at on the of lot 100lumbering part
Eaton,in what was thenlying and is now Madison. It was then

understood that the lot was owned him and Jonathan Tucker inby
1830,common. In 1829 or Jonathan Tucker cut timber from that

of the lot 1850, Towle,wdiich lies inpart In Amos un-Ossipee.
der a claim of title, entered and cut on theupon ofgrowth part
the lot innow Madison. In 1864 the and Orestes R.plaintiff

cut timber fromTopliff the same of the lot under a claimpart of
1865,and in while theownership, defendants’ servants were cut-

the thereon,ting thegrowth out to them the lineplaintiff pointed
as he then claimed and be,now claims it to and ordered them to.
desist from cutting.

In of their claimsupport of title to the the defend-premises,
ants a of anproduced Madison,of Eatoncopy original plan and
made Clark,S. and foundby Sylvanus at the selectmen’s office in
Madison, the records of theamong town. Clark was an experi-
enced and nowreputable surveyor, deceased. On this no.plan,

of lot 100 ispart delineated. The tract and the ofK-shaped part
lot Madison,100 in toaccording and areHersey’s survey plan,
laid down as lot,a fulltogether 100-acreconstituting rectangular
which is numbered 184. The lot numbered 184 bearsby Hersey

“on this number,the same and isplan marked in addition Long
does,Lot.” It extends about 100 rods farther than itnortherly

on and contains about 140Hersey’s plan, acres. Madison was-
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17,1852. theThe defendants produced followingDec.incorporated
■deeds:

Eaton,in Richardtocollector of taxes Lary,20. Daniel Lary,
1816, division12, of in the south of184“lot-dated February

1814,March,in DanielEaton,” record thatwith prooftogether
Eaton,oftaxes for the towncollector ofwas electedLary duly

1815, for10, the lot to Richardhe sold Laryand that February
of taxes.non-payment

Davis, 29,datedRichard to Isaac July21. LaryWarranty.
south-west corner ofin the1816, “a of landof certain parcel

inof lot No. 183 theEaton, the cornerat south-eastbeginning
Eaton; todivision in said thence running westwardlysouth .Tam-

to the'line; line cor-on said Tamworth southwardlyworth thence
until atown; on the curve linethe thence par-ner of eastwardly

bound, contain one hun-first tostrike the mentionedallel line will
acres,dred more or less.”

Clark, Novemberto dated22. Richard Lary MaryWarranty.
“ division,12, 1817, 184,lot No. saidof acres out of southeighty

townto of said of Eaton.”lots Hersey’saccording survey
Quitclaim. Clark,to dated December23. Richard Lary Mary

“2, 1817, north numberedof acres out of the of lotparteighty
inin the south division said Eaton.”184

Randall, NovemberDavis to Thomas dated24. IsaacWarranty.
2G, 1821, in the aboveof the same land the same asdescriptionby

tonamed deed Davis.21) Lary(No.
Tucker, datedThomas Randall to Jonathan•25. Warranty.

“21, in the town of1823, of all the ... I ownlandsAugust
Eaton, . mean-. No. and 183 .viz.: . . 186 and 187 and 184 .

. . whichto to the above lands .hereby convey my righting
the in and undividedis three of all above named commoneighths

and Robert•between Ellis B. Usher Page.”
Usher,Quitclaim. to Ellis B. dated26. Jonathan Tucker

184,30, 183 and1823, of three sixteenth of “lotspartsAugust
in of Eaton.”situated the town

7,Quitclaim. to dated JuneMarch,Clark John27. Mary
“ of1824, Eaton,in it thea land said 80 acresof of beingparcel

184, in the south division ofof said lot numberedpartnortherly
lots, acres,the to contain 180 tosaid whole Hersey’saccording

survey.”
Ellis B.March to Jonathan Tucker and28. JohnWarranty.

Usher, 5, in1825, “lot 184 theof numbereddated November
Eaton, saidin and all of lotsouth division of lots said being

owned said Tucker andthat Usher.”excepting bypart
Tucker,to Gideon dated29. Jonathan TuckerWarranty.

184,15, 1842, inof “lot numbered Eaton.”February
30. Tucker to Nathaniel MillerGideon J. of(one.Warranty.

24, 1845, 184, inthe dated November of “lot thedefendants),
in said of Eaton.”south division of lots town
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81. A bond of said Miller to Hobson other defend-Joseph (the
1865,10,dated October to to the saidant), 184,latter lotconvey

the of certain conditions.upon performance
1842,Between the Tucker,and1837 Jonathan hisyears by

under a claim of cut timber from lotagent, 184 toownership, up
line; and,the Madison under the timber foragent’s supervision,

and a was taken from the lotbuilding forrepairing bridge years,
and Tucker selectmen,was for the same the town. Thepaid by
and Madison,others interested in lands in were accustomed to

of 184 lot,lot and 184speak andsquare were taxedlong they
under the Tucker,denomination ofgeneral 184 Jonathan andto
called 150 acres.together

The defendants that John Kennett never claimedproved to own
;land in Madison that when Amos Towle Harmon,deeded to the

town line was out to Harmon as thepointed Towle’sboundary, by
for Harmon,thatagent, employed that while he ownedpurpose;

100,lot made line,no claim to the town andownership beyond
instructed his servantsspecially timber thereon to cutcutting only

line;to Madison town that he refused to execute a deed to the
which the latterplaintiff, “lot numberedprepared, quitclaiming

100 in the called,300-hundred acre so in orranges, Ossipee,
situated,”wherever but in of it executed to theplace plaintiff

the deed above mentioned in the chain of titleplaintiff’s 10).(No.
The trees and other monumentsspotted the town linemarking

between Madison on the one side and and BTeedom onOssipee
other,the have not been removed or disturbed. The line has been

times,several andperambulated there is no in itdifficulty tracing
fixed defendants,monuments. Theby their and ser-by agents

vants, have cut off the and of the treesstanding growth, many
marked as line trees 100, which,of that of lot aspart originally
located, Madison,inlies it difficult to trace the linesrendering by

trees,means of however,monuments. Some are still inspotted
existence, means of found,which theby lines can still be though
with The is togreat some extent duedifficulty. to thedifficulty
existence in the forest of numerousneighboring lines of spotted
trees made lumbermen for theby of the limitspurpose marking
of lots forlet andcutting logging jobs.

term,-1881,At the June it was held that the was enti-plaintiff
tled to a decree. The defendants move for a therehearing upon

that show thegrounds (1) better title tothey the land in dispute,
and that has no(2) equity jurisdiction.

Hall,J.T. J. JE. Hibbard,Gf. and A.Whipple, for the plaintiff.

Hobbs, Hobbs,F J. H. and W. J. for the defendants.Copeland,,

Carpbnter, J. The referee finds that the entire sur-tract
and divided into lotsveyed 117 in 1774 is within theby Hersey
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case,of thethe there­Forof the Masonian purposeslimits grant.
100, theto lotfore, includingin the parta title proprietorsgood

Eaton, must as an establishedin of be takenof the townit situated
or evidencebe the historical otherfact, whatever regardingmay

the asor boundaries of finallyof claim the grantthe extent their
1796,of inthe vote themade proprietorssettled. byBy partition

lotin to 100. Cor­took a valid titleMarch severaltyandSolley
Ellenwood,274;270, v. 4Kenrick, N. CoburnH.nish v. Smith

44; v.Bemis, Little 3799; Downing,v. 11 N. H.N. H. Atkinson
1 to 10of numberedN. virtue theH. 355. conveyances,By

ofinclusive, thirteen sixteenthsthe shows a clear title toplaintiff
the heirs of Amos Towle owningthe lot in common withone half

half, theof one and the heirs of Solleythree sixteenths owning
deeds island these severalone half. Theother byconveyed

“ drawn to thenumbered 100as a fractional of lotdescribed part
“March,” in100 theor lot numbered Ossipeeof and asright Solley

is asentire lotthe designateddescriptionranges.” By'either
in an unbroken for­as it can be. It was situatedwellexplicitly

cer­but as andest. It was numberknown only, definitelyby
that name.its as is known bynumber one’s homesteadbytainly

orlot inThe statement that the was situated Ossipee, Effingham,
of tothe the deedwas not to restrictFreedom designed operation

named, out ofit in' the but tothe of town point by waypart lying
islocation. It asitsadditional supposed geographicaldescription

towns,farm,if in each of threeshould hisone partlyconvey lying
farm, situated in one ofit as and also ashis homesteaddescribing
location, it isThe of so far as inconsistentthem. statement the

Ifbe aswith the must mistaken.previous description, rejected
ascertained, it willthe to be island intended conveyed sufficiently

is in erroneous.its some particularspass, although description
408;284; Loomis,H. v. 5 H.Steele, 2 N.v. N.LymanGreely

Bowman, 62 313.Drew, 489; v. N. H.Drew v. N. H.28 Holbrook
Moulton, andnot under it is imma­The defendants do claim

Mont­terial that his to Lord was notdeed 2) acknowledged.(No.
260; Morse,v.Dorion,v. N. H. 47 N. H. 532.6 Stevensgomery

Towle,The is not the declarations oftitle affected byplaintiff’s
Kennett, Harmon, to no land in Madison.and that claimed ownthey

of theirthe of the character and extent possessionUpon questions
lot,and the bethe boundaries of the declarations might competent

evidence, or thebut are not admissible to control affectthey
Carlton, N. H.v. 2construction of the deeds. Claremontlegal

369, reasonno No action was taken372. There is estoppel. by
statements, thatof the mistakendeclarations. The declarants’

Madison,or title in nothad claimed no to land would pre­they
titleclude them or from afterwards theirtheir assertinggrantees

faithto had not acted on theits full extent one whoanyagainst
Brown,of them. v. N. H. 176.Parker 15

the notThe derives his title from and needplaintiff sovereign,
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in or in underhimself one whom heshow actual possession any
Co., N. H.v. 44 462.Amoskeagclaims. Graves

not claim under thedefendants do MasonianThe proprietors,
of collector tothe of taxes Richard20)but under deed Lary,(No.
this deed. A with thepassed by complianceLary. Nothing

sale,which forof the statutes under the taxes wasrequirements
shown, and, thein the absence of evidence thatis not townmade

or cannot berecords have been lost Bruns­destroyed, presumed.
508, Clark,510; v. 5McKean,v. 4 Me. Pick.wick Hathaway

344; Coe,340,N.490; Tuttle, 3 H. Cahoon v.v. N.Waldron 57
H. 556.

in would under athat the land dispute passAssuming convey­
Madison, the184 the several deeds inance of lot in defendants’

the a colorno to of title.chain had operation except granteesgive
of is to extendBut the value or effect of color title con­only by

ofan a the land coveredstruction actual of partpossession by
color title in thetitle to the whole. Mere of absencethe apparent

for Itof under it is worthless confers noany purpose.possession
deed,not buta It is the themere wrong-doer. pos­right against
Brooks,it, v. 16under the Minot N.session which title. H.gives

547;377; v.Wallace, N. H.374, v. 28 GravesHoag Amoskeag
491;462;Co., H. 48 N. H.44 N. v. Iron Bell v.Wells Company,

63 H. 233.N.Peabody,
time, short, isfor sufficient evidence ofPossession howeverany

toButtitle one who shows better establishno right.against
visible,anthe title contin­owner a open,against by possession,

uous, for ofand adverse theexclusive periodpossession twenty
N. H. 356.must bo shown. Little v. 37 ADowning,years pos­

defendants, fromthis in or in thosesession of character whomthe
title, shown, or, indeed, claimed.derive their is Thenotthey

lot,trees on a wild or such actsoccasional of a few timbercutting
Tucker, howeverasof were exercised Jonathanownership by long

continuous,continued, visible,thedo not alone constitute and ex­
title v.clusive to Haleby possession.occupation necessary give

Carleton, 16,397, 402; 17;H.Glidden, v. 1210 N. H. N.Bailey
ofv. N. H. all the Tuck­Moore 18 144.Hodgdon, During period

the of the derived from the stateer’s owners title werecutting, by
were in fact ousted orintendment in notTheylegal possession.

wasexcluded from There no actual disseizin.the possession.
57,v. H. Tucker’s acts mereTowle 8 N. 60. were tres­Ayer,

It is material for the sake of the thenot thatpasses. remedy
asowners elected to treat them a disseizin. Towlev.havemight

61,8 H.N. 62.Ayer,
one no tenant inAs a or who has a com­against stranger, right,

mon of is to the notlands or chattels entitled ofpossession, merely
title, to thewhich he makes a but whole.the undivided topart

; Johnson,Harris, 515, 1v. 4 Mason 539­ v. Wall.HardyD'Wolf
it is held in371, For this reason several that373. jurisdictions
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recover the entirea tenant in common may propertyin ejectment
Wells, 318;v. 2no title. Coit Chandlerwho shows Vt.onefrom

388; Johnson, 74;Vt. v.22 Robinson v. 36 SmithVt.v. Spear,
French, 364;210; Barrett v. 1 Conn. Grossv.Starkweather, 5 Day

386; Roberts, 145;Robinson, 3121 Conn. Robinson v. Conn. Col­
Crow,Corbett, 183; 162;150,Touchard v. 20 Cal.15 Cal.v.lier

41;Johnson, 372; Bullock,v. Dana1 Wall. 9v. KingHardy,
440; Davidson,v. 4 Nev.10 S. & M. Sharonv. Fyler,Rabe

Clark, 6;So, also, in v. 41 Vt. Cox v.416. replevin. Sprague
446; v. 60 It is notVt. Vt. 718.Harrington,54Fay, Chaffee

suph is the law of this state. Theto whetherinquirenecessary
to obtain of the land. Itis nothill brought possession alleges

andin the that the boundariesand plaintiff,■seizin possession prays
defendants thebe The their answersestablished. by denymay

and that the defendant Millerseizin and saypossession,plaintiff’s
land; but himhas been the owner of the show intheyis and long

title, and no to the asno actualno possession, right possession
or his co-tenants. The estab­.either theagainst plaintiff plaintiff

and,a title to an undivided aslishes part, possession, againstlegal
defendants, isthe to the of the whole. Thisthe right possession

concerned, to the tosufficient, so far as title is enable plaintiff
the bill.maintain

100,result renders it to determine whether lotThis unnecessary
it, the inof would under containedor passany portion description

numbered 11 to 31.deedsthe
3,filed isbill was December It that thereThe 1867. assumes

between the title to the land.no thecontroversy parties respecting
that, time,of thereason of a mistake ofIt alleges, by lapse by

line,in to the and the defend-towngrantor respect byoriginal
monuments,down and line trees marked asants’ cutting removing

between the thethe line land andboundary plaintiff’s adjoining
confused,the defendant Millerof has become and thatland prays

be established. It does the ofit not fraud onmay partallege
defendants, that thethe line cannot ascertained without thebe

of or that the those of.assistance ofequity, rights anybody except
short,to the suit arethe affected. In no forparties equi-ground

istable unless the that the bound-statementsuggested,jurisdiction
line has become more or less to finduncertain and difficultary

such 1 Jur.,constitutes Sto. ss. The defend-615-622.ground. Eq.
answers, 1868,filed' in title to theants’ aver that theearly legal

Miller,lot 100 which lies inof Madison is in the defendantpart
the.and in to the confusion ofplaintiff’sdeny allegations respect

referee,boundaries. These were the theissues tried beforeonly
filed his inwho 1878. The referee finds thatreport April, by

trees,of the removal causes,reason of marked and other the bound-
theline between of lot and the100 in Madison.partary lying

is,land■defendants’ as the difficultadjoining alleged by plaintiff,
trace, but that it can be of a-.to determined to satisfactionthe
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in is as dis-or ofThe question equityreferee jurisdictionjury.
the face of the as it is the ofraised bill upon reporttinctly upon

have totaken thethe referee. The defendants objectionmight
so,to the bill. Instead ofdemurrer doingthe jurisdiction theyby

fullto the facts. have had aelected issuejoin upon They hearing
on their to the form of thethem without partobjection pro-upon

merits, theirchose to contest the and take chanceceeding. They
of areof After sixteenwinning. nearly years litigation they

be of theIt a denial todefeated. would practical justice plaintiff
to turn him of courtto them now out thispermit upon objection.

the facts which the of theAll havedependupon rights parties
been tried determined. It does not that in thisandfully appear

of lostform the defendants whichhave advantageproceeding any
would in an ofhave had action of or in a writthey trespass entry.

circumstances,these if for reason the could notUnder bill beany
maintained, the would be to amend abyplaintiff permitted filing

law, takedeclaration at and thereon without furtheranyjudgment
or trial.hearing

aMotion denied.rehearingfor

Stanley, J., did not sit: the others concurred.

­Brown a.­ v. Folsom a.& &

the of anAfter ofappointment assignee a thesavings-bank, depositors can-
not maintain a creditors’ bill the debtors ofagainst the corporation.

Equity.Bill in The in theplaintiffs, depositors Carroll
Bank,Five Cents the suit inCounty Savings behalf ofbring them-

and allselves other whodepositors them.may join They allege
defendants, officers,the trustees,that who were or directors

bank,of the their law,and violationsnegligence of andby by
wilfultheir and misconduct in variouscorrupt setparticulars forth
bill,in the occasioned losses to the bank andgreat to its depositors;

that made and caused to be falsethey statements ofpublished the
bank,ofaffairs the it to be solvent whenshowing it was in fact

insolvent, means whereof theby were induced toplaintiffs deposit
their and to suffer it to remain in themoney, bank to their loss.

that in two1877 of theThey say defendants were appointed by
the court as bank,of the trust,theassignees accepted and continue

as ;to act that andassignees refuse tothey commenceneglect and
at law oractionprosecute any the officersequity ofagainst the

for mentioned,bank the causes havealthough beenthey requested
the do so.toby plaintiffs that the amount ofThey pray their

losses be determined, andrespective thatmay the defendants who
beenhave officers theof bank be decreed to to themmay suchpay


