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referee or jury. The question of jurisdiction in equity is as dis-
tinctly raised upon the face of the bill as it is upon the report of
the referece. The defendants might have taken the objection to
the jurisdiction by demurrer to the bill. Instead of doing so, they
elected to join issue upon the facts. They have had a full hearing
upon them without objection on their part to the form of the pro-
ceeding. They chose to contest the merits, and take their chance
of winning. After nearly sixteen years of litigation they are
defeated. It would be a practical denial of justice to the plaintiff
to permit them now to turn him out of court upon this objection.
All the facts upon which the rights of the parties depend have
been fully tried and determined. It does not appear that in this
form of proceeding the defendants have lost any advantage which
they would have had in an action of trespass or in a writ of entry.
Under these cirecumstances, if for any reason the bill could not be
maintained, the plaintiff would be permitted to amend by filing a
declaration at law, and take judgment thereon without any further
hearing or trial.
Motion for a rehearing denied.

StaNtry, J., did not sit: the others concurred.

BrowxN & a. v. ForsoM & a.

After the appointment of an assignee of a savings-bank, the depositors can-
not maintain a creditors’ bill against the debtors of the corporation.

Bux iz Equiry. The plaintiffs, depositors in the Carroll
County Five Cents Savings Bank, bring the suit in behalf of them-
selves and all other depositors who may join them. They allege
that the defendants, who were officers, trustees, or directors
of the bank, by their negligence and violations of law, and by
their wilful and corrupt misconduct in various particalars set forth
in the bill, occasioned great losses to the bank and to its depositors;
that they made and caused to be published false statements of the
affairs of the bank, showing it to be solvent when it was in fact
insolvent, by means whereof the plaintiffs were induced to deposit
their money, and to suffer it to remain in the bank to their loss.
They say that in 1877 two of the defendants were appointed by
the court as assignees of the bank, accepted the trust, and continue
to act as assignees ; that they neglect and refuse to commence and
prosecute any action at law or equity against the officers of the
bank for the causes mentioned, althongh they have been requested
by the plaintiffs to do so. They pray that the amount of their
respective losses may be determined, and that the defendants who
have been officers of the bank may be decreed to pay to them such
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portion of their deposits as by reason of the fraud, mismanage-
ment, and negligence of said officers they have not received and
cannot receive from the assets of the bank. The defendants
demur.

F. Weeks and W. L. Foster, for the plaintiffs.

W. J. Copeland, B. C. Banfield, J. S. H. Frink, J. G. Hall, Jer-
emiah Smith, S. W. Rollins, B. C. Carter, W. C. Foz, C. W. San-
born, J. C. Bickford, for the defendants.

CARPENTER, J. Whether the depositors can in any case main-
tain a creditors’ bill against a savings-bank and its debtors and
persons liable to it in damages, under the provisions of G. L., e.
209, s. 8, is a question which need not be considered. The
question here is, whether such a bill can be maintained after an
assignee of the property and effects of the bank has been appoint-
ed by the court, and while he is engaged in the performance of his
duties.

The statutes provide that the court may in a proper case ap-
point an assignee of any savings-bank, subject to such rules and
orders as it may prescribe; that he shall give bond with such suve-
ties as the court may approve to execute faithfully the duties of
his appointment, to comply with the orders of the court, and to
render an account of his proceedings to the court whenever re-
quired ; that he shall take possession of all the estate, property,
rights, dnd credits of the bank, and demand, receive, sue for, and.
recover the same wherever found, and may require the bank, its
officers, owners, or others having any such property, or the control
of it, to execute to him a conveyance or transfer thereof: that the
court may make any orders necessary to carry the assignment into
effect, and may restrain all proceedings at law against the bank;
that the proceeds of the assignment shall be holden to pay (1) the
expenses, and (2) all debts, claims, and obligations owing by the
bank in equal proportion. G. L., ¢. 166, ss. 13-17, and 19. These
provisions for administering the affairs of insolvent savings-banks
form a complete system of insolvency under which all their prop-
erty and effects are placed in the custody of the law, are converted
into money and equally divided among their creditors. The
assignee is an officer of the court, subject to its order and direc-
tion. If he fails or refuses to sue for and recover assets belonging
to the bank, or to perform any other duty, he may be removed and
another appointed in his place. He may be directed to proceed
and collect particular assets, but such an order is not made except
upon a hearing and a showing that it is for the interest of the
creditors. An assignee is mnot.bound and will not be required to
take into his possession property which will be a burden instead
of a benefit to the estate (Smith v. Gordon, 6 Law Rep. 317), nor




June, 1883.] ROBINSON ». MITCHELL. 529

fo bring suit for the recovery of property where the result is so
uncertain that a reasonably prudent man would not undertake it.
The rights of action which the plaintilfs seek to enforce are the
property of the corporation, and after the appointment of an as-
signee, however it may be before that time, they can be enforced
by him alone.

The court at the trial term will hear the parties upon the ques-
tion of removing the assignees, or of ordering them to bring suit.
If it is found that suit ought to be brought, the bill may be amend-
ed by making the assignees plaintiffs.

Demurrer sustained.

CLARK, d., did not sit: the others concurred.

RopixsoN v. MITCHELL & a. & Trs.

A trustee in foreign attachment is not chargeable on the ground that a sale
of chattels to him by the defendant was fraudulent in law for want of a
change in the possession, if before the service of process he has in good
faith paid to or for the defendant the full value of the property.

ForpieNy ATTACHMENT. Issue between the plaintiff and frus-
tees. Ifacts found by a referee.

Worcester ¢ Gafney, for the plaintiff.
J. H. Hobbs and K. A. Hibbard, for the trustees.

CARPENTER, J. The defendants Mitchell and Beck, and one
Roberts, were copartners, doing business under the name of Beck,
Mitchell & Co., from 1878 to May 81, 1881, when Beck and Mitchell
boaght of Roberts his interest in the firm, assumed the partnership
debts, and continued the business under the name of Beck & Mitch-
ell. "The suit is brought to recover for labor performed by the plain-
tiff for the defendants after May 81, 1881. February 22, 1882, Beck
and Mitchell sold and delivered all their personal property, con-
sisting of machinery in a spool mill and various other articles, a
part of which formerly belonged to Beck, Mitchell & Co., to the
trustees, in consideralion of their paying and agreeing to pay debts
of Beck, Mitchell & Co. to the amount of about $6,000, and debts
of Beck & Mitchell amounting to about $4,000, all of which the
trustees have paid. The total sum so paid was the full value of
the property conveyed to them. At the request of the trustees,
who had no knowledge of the business, Beck & Mitchell continued
their general superintendence of the mill after the sale the same
as before. The referee finds that the sale was made in good faith,
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