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to thetbat the suit wasshow brought gratifytbe trustee might
or some other in-of forsense right,excessive legalbeneficiary’s

purpose.equitable
a thehas not been concerningThis suit controversy plaintiffs’

Case, H.41 N.interests. The Dublinthe amount of'theirtitle or
was, whether the of the Concord91, The property94. question

stock-in trust for theheld thatby companyRailroad Corporation,
trustee,the theholders, companywas managed bylegally —whether

Lowell,formed a with theexceeded their partnershiphad powers,
inin a business which theythemade joint principalsplaintiffs

riskstheir and them toinvestconsented to money, exposedhad not
thatIt heldbe to bear. wasnot compelledwhich couldthey

trust, anand the was bywas a breach of property protectedthere
It isanof unauthorizedthe risks partnership.againstinjunction

the wasthatmatter of law injunction sought injudiciously,not a
the'than the benefit of the fund and pre-for otheror any purpose

trust. thanof If more ordinaryof a breach anythingvention
thebeallowed, not the amountit byis will necessarily paidcosts

Belmont, 152, the case6 165. Whetherv. AllenFrostplaintiffs.
afees isbe allowed counselshould foris in whichone anything

cir-a of theview allto be determinedof fact upon justquestion
cumstances.

All concurred.

v. Foster.Foster

are not re-a warrantee for an incumbrancerecoverable bydamagesThe
of the incumbrancehis knowledgenominal sum by havingto aduced

deed.he took hiswhen
an incumbrance lim-of a house-lotof the depreciation bythe questionOn

toknowledgea his ownuse, bythe of witnessopinion qualifieditsiting
evidence.competentisthe questiondecide

ais circum-an incumbrance enforcedof such beingprobabilitytheWhen
lot, isof the it evidencethe market value fencumberedthat affectsstance

of the warrantee’s damages.the questionon
incumbrances, when theof a covenant againstbreachforan actionIn

whoseheld a againstan incumbrance thirdby personassertsplaintiff
incum-an of the allegedthe holderestoppel,pleadsthe defendantclaim

notice, on thea andamendment andbybe made partymaybrance
which thea bythere be trial and judgmentestoppel mayofquestion

will be bound.partiesthree

for tbe62 H. 46. Verdict plaintiff.N.ReportedCovenant.
1873,instreet, Manchester,in wasPark conveyed,onbouse-lotA

Bartlett, who con-toManufacturing Company,tbe Amoskeagby
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defendant, itto the who withit with conveyedveyed warranty
deed of the to Bartlettthe Theto companyplaintiff.warranty

ifthe deed be voidcontained a condition that should buildingany
should be erectedthe of onenot for familydwelling-placenecessary
The defence wasor lot withinon the twenty-five years.placed

Bartlett, warrantor.assumed the defendant’sby

Morrison, theC. R. for defendant.

Streeter,Chase for thefy plaintiff.

Doe, The condition the use of the lotC. J. was anlimiting
Foster, 46, Kramer,incumbrance 62 N. H. v.v. Ayling(Foster

ed.,12, Cov.,133 Mass. Rawle 5th s. and the court77), rightly
to instruct the that the recoverrefused could nojury plaintiff

more than nominal if he was aware of the restrictiondamages
Herbert, 346, 350,when he the v. N. H.lot. 37Nuttingbought

354;351, 475, ;353, N. H.Burbank 48 483­v. FletcherPillsbury,
Chamberlin, 480-482; Cov.,438, Rawle s.v. 61 N. H. 88. The

to substantial on hisrightplaintiff’s dependsdamages having
suffered a substantial “A whichparamount rightinjury. may

defeat the title is an encumbrance. It is awholly plaintiff’s
land,on his which the ofmust lessen value it.” Prescottweight

Trueman, 627, Bennett,v. 4 Mass. 630. In 2Wetherbeev. Allen
428, 429, the incumbrance was a of at the timeright way existing
of the but afterwards without toconveyance, extinguished expense

warrantee,the who had never been disturbed in the ofenjoyment
“the land use of the It does not follow from theseby any way.

facts that no actual had been sustained. While thedamages right
lasted,of the fromwas the ofway plaintiff precluded using part

the land covered the as as he otherwise haveby way fully might
tree,done. it,He could not set a or a aor orpost, building upon

it,enclose or cultivate or tosell or lease it to whomany person
such an incumbrance would be It was anobjectionable. appar­

subtraction from ofthe substance theently permanent estate.”
The inincumbrance this case is not Thecontingent. ofright

otherwise,the orforfeiture to theAmoskeag Company, by prevent
lot, 1873,unauthorized use of the in if itplaintiff’s and les­began

sens the market value of the land he is entitled to indemnity.
Malin, ;v. 62 Mo. 429­ 175,Bronson v.Kellogg Coffin,108 Mass.

“190; Harmon, Bartlett,v. 34 Minn. 168. inMackey hispurchasing
lot, did not the absolute and dominionacquire over it.unqualified

case,On the in his as well as that of thecontrary, purchasers
it was a of hethe title whichgenerally, thatpart heaccepted

should be limited in the use of the land in some very important
Mixer, 512,v.Linzee 101particulars.” Mass. 530. The incum­

brance was one of the elements of the henecessarily price paid.
If the which heproprietary rights were worth half asbought only
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thetitle, he halfpaid companythe whole probably onlymuch as
to theBut when he undertook sellof the whole.the valueof

defendant, is a of fact thethere thatto the presumptionwhole
thewarrantyfor a deed of land wasthe defendantpaid byprice

alimited likethe of Bartlett’s Andthan value rights. pre­more
the defendantthe deed whicharises warrantyupon bysumption

the owner of the Theto make the land. plain­undertook plaintiff
the be aan observance of restrictionof value under maytiff’s loss

owna witness hisbyAnd qualified knowledgematerial question.
hisallowed to that inwasdecide that properly testifyto question

lot thethe of half its value whenthe condition deprivedopinion
Bennett, 2in v.Bartlett 1878.to Wetherbeeconveyedcompany

428, 84; Thurston,430; v. 5 Denio v.CarterJoy Hopkins,Allen
from104, this estimate all the108. In resultingN. H. damage58

was from the value ofthe condition deductedwitha compliance
the land.

of ofhave never nu-as the thecomplained anyBut company
the same condition thembreaches of in themerous imposed by

lots, reason to willthere be believe not insistof theysale may
case; and this circumstanceits observance in mate-any mayupon

of the encumbered lots.the market value Theaffect dam-rially
his loss of market valuesustained the in beby plaintiff mayage

been if the hadit would have exercised theirthan companyless
cases, orsimilar had taken someof forfeiture in efficientright

the cases,a with restriction into securecourse compliance many
The effect ofa instance. the in-or even in single depreciating

extent,to some the enter-cumbrance may upon opiniondepend,
of the of the exercis-probability company’stained purchasersby

itas would if thetheir incumbranceor maintaining right,ing
an theIn ona of forming subject,were right way. opinion pur-

consider the fact thatwouldchasers naturally significant although
thehas violated last fifteenthe condition been generally (during

in out of one hundredit has been violated andeighty-fouryears
the isthe street on which lot theplaintiff'scases onfour situate),

no manifested an intention to thehave in case enforcecompany
the facts that would influenceThis is one of biddersincumbrance.

isof defective title. It evidence ofauction theat an plaintiff’s
title, the evidence,,and of suchvalue of thatthe market rejection

wason the of error.the defendant question damages,offered by
that the are to assertdefendant contends estoppedThe company

If the shouldof the incumbrance.the existence plaintiff prevail
forissue,,and a verdict substantial hethis obtainon damages,

from the same de-not bethereby maintainingwould precluded
him thewrit ofin a entry brought against by company.fence

case,in this he nev-this defence should be successfulAnd if might
onthe land the verdict of another the samelose juryerthless by

an amendment andhim and the company.issue between By
suit,a to this onbe made andthe shouldnotice company party
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thewhichbe a trial andthere should judgment bytbis question
bewill bound.three parties

set aside.Verdict

Allen, J., sit: the others concurred.did not

v. Pittsfield.Knowlton

of un-of a and the existence anhighway,of a visible boundaryThe lack |
1travel,of the are not thepublicin the directiongeneralsafe private way

ina therailing public way.of the town to maintainof the dutytest
maintain is a if itthe can defectlegallya which townof railingThe want

“ travel thereon.”unsuitable for thethe highwayrenders
a it is not the of thepathof a and private dutyhighwayAt the junction

of the canprivate pathwhich the owner lawfullyto erect a barriertown
remove.

reason of a de-Case, to a travellerfor byhappeningdamage
defendants. Thefor theVerdict plaintifffective highway.

“to instruct the that ifto refusal of the courtthe juryexcepted
street, in theMain exercise ofwhile a travellerthe uponplaintiff,

care, ofher inreceived consequence slipping uponinjuryordinary
sidewalk, that the line of thisand if the find highwaythe jury

that the invisible defect theindicated objects,was not by any
was near the true line of thewhich theoccasioned injurysidewalk

travel,ofthe course and directionwithinand generalhighway
to andwere accustomed thetravellers pass, renderingand where

to indicate that thethat there was nothingtravel dangerous;
notwas within thewhere the accident waysidewalk happened

travel; town,the it had rea-and thatfor thoughincluded public
travel,of the and that the defect wasof the coursesonable notice

time,unreasonableit to remain an townsuffereddangerous, —the
thethe statute for sustained thewould be liable under injury by

the was without the limitsthe of injuryalthough placeplaintiff,
of such highway.”

Norris,A. for theF. L. plaintiff.

Streeter, for the defendants.Chase

Doe, A is to makeC. J. town’s to do whatneglect necessary”“ thereon is indictablesuitable for the travel ana highway
offence, is a ina fine which stateexpended by agentpunishable by

defect; for to a travellerthe and damage happening byremedying
L.,inthe the town is liable a civil suit. G.reason of same neglect


