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the trustee might show that the suit was brought to gratify the
beneficiary’s excessive sense of legal right, or for some other in-
equitable purpose.

This suit has not been a controversy concerning the plaintiffs’
title or the amount of their interests. 7The Dublin Case, 41 N. H.
91, 94 The question was, whether the property of the Concord
Railroad Corporation, held in trust by that company for the stock-
holders, was legally managed by the trustee,—whether the company
had exceeded their powers, formed a partnership with the Lowell,
made the plaintiffs joint principals in a business in which they
had not consented to invest their money, and exposed them to risks
which they could not be compelled to bear. It was held that
there was a breach of trust, and the property was protected by an
injunction against the risks of an unauthorized partnership. 1t is
not a matter of law that the injunction was sought injudiciously,
or for any other purpose than the benefit of the fund and the pre-
vention of a breach of trust. If anything more than ordinary
costs is allowed, it will not necessarily be the amount paid by the
plaintiffs. Frost v. Belmont, 6 Allen 162, 165. Whether the case
is one in which anything should be allowed for counsel fees is a
question of fact to be determined upon a just view of all the cir-
cumstances.

All concurred.

FosTer ». FOSTER.

The damages recoverable by a warrantee for an incumbrance are not re-
duced to a nominal sum by his having knowledge of the incumbrance
when he took his deed. )

On the question of the depreciation of a houselot by an incumbrance lim-
iting its nse, the opinion of a witness qualified by his own knowledge to
decide the question is competent evidence.

When the probability of such an incumbrance being enforced is a eireum-
stance that affects the market value of the encumbered lot, it is evidence
on the question of the warrantee’s damages.

Tn an action for breach of a covenant against incumbrances, when the
plaintiff asserts an incumbrance held by a third person against whose
claim the defendant pleads an estoppel, the holder of thealleged incum-
brance may be made a party by amendment and notice, and on the
question of estoppel there may be a trial and judgment by which the
three parties will be bound.

CoveENANT. Reported 62 N. H. 46. Verdict for the plaintiff.
A house-lot on Park street, in Manchester, was conveyed, in 1878,
by the Amoskeag Manufacturing Company, to Bartlett, who con-
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veved it with warranty to the defendant, who conveyed it with
warranty to the plaintiff. The deed of the company to Bartlett
contained a condition that the deed should be void if any building
not necessary for the dwelling-place of one family should be erected
or placed on the lot within twenty-five years. The defence was
assumed by Bartlett, the defendant’s warrantor.

C. R. Morrison, for the defendant.
Chase & Streeter, for the plaintiff.

Dog, C. J. The condition limiting the use of the lot was an
incumbrance (Foster v. Foster, 62 N. H. 46, Ayling v. Kramer,
183 Mass. 12, Rawle Cov., 5th ed., s. T7), and the court rightly
refused to instruct the jury that the plaintiff could recover no
more than nominal damages if he was aware of the restriction
when he bought the lot. Nutiing v. Herbert, 87 N. H. 846, 350,
861, 868, 854 ; Burbonk v. Pillsbury, 48 N. H. 475, 483 ; Fletcher
v. Chamberlin, 61 N. H. 438, 480-482; Rawle Cov., s. 88. The
plaintiff’s 1ight to substantial damages depends on his having
suffered a substantial injury. “A paramount right which may
wholly defeat the plaintiff’s title is an cncumbrance. It is a
weight on his land, which must lessen the value of it.” Prescott
v. Drueman, 4 Mass. 627, 630. In Wetherbee v. Bennett, 2 Allen
428, 429, the incumbrance was a right of way existing at the time
of the conveyance, but afterwards extinguished without expense to
the warrantee, who had never been disturbed in the enjoyment of
the land by any use of the way. “It does not follow from these
facts that no actual damages had been sustained. While the right
of way lasted, the plaintiff was precluded from using the part of
the land covered by the way as fully as he otherwise might have
done. He could not set a tree, or a post, or a building upon i, or
enclose or cultivate it, or sell or lease it to any person to whom
such an incumbrance would be objectionable. It was an appar-
ently permanent subtraction fromn the substance of the estate.”

The incumbrance in this case is not contingent. The vight of
the Amoskeag Company, by forfeiture or otherwise, to prevent the
unanthorized use of the plaintiff’s lot, began in 1878, and if it les-
sens the market value of the land he is entitled to indemnity.
Kellogg v. Malin, 62 Mo. 4295 Bronson v. Coffin, 108 Mass. 175,
190; Mackey v. Harmon, 34 Minn. 168. Bartlett, ¢ in purchasing his
lot, did not acquire the absolute and unqualified dominion over it.
On the coutrary, in his case, as well as that of the purchasers
generally, it was a part of the title which he accepted that he
should be limited in the use of the land in some very important
particulars.”  Linzee v. Mizer, 101 Mass. 512, 580. The incum-
brance was necessarily one of the elements of the price he paid.
If the proprietary rights which he bought were worth only half as
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much as the whole title, he probably paid the company only half
of the value of the whole. But when he undertook to sell the
whole to the defendant, there is a presumption of fact that the
price paid by the defendant for a warranty deed of the land was
more than the value of Bartlett’s limited rights. And a like pre-
sumption arises upon the warranty deed by which the defendant
undertook to make the plaintiff the owner of the land. The plain-
tiff’s loss of value under an observance of the restriction may be a
material question. And a witness qualified by his own knowledge
to decide that question was properly allowed to testify that in his
opinion the condition deprived the lot of half its value when the
company conveyed to Bartlett in 1878. Wetherbee v. Bennett, 2
Allen 428, 430 ; Joy v. Hopkins, 5 Denio 84 ; Carter v. Thurston,
58 N. H. 104, 108. In this estimate all the damage resulting from
a compliance with the condition was deducted from the value of
the land.

But as the company have never complained of any of the nu-
merous breaches of the same condition imposed by them in the
sale of lots, there may be reason to believe they will not insist
upon its observance in any case; and this circumstance may mate-
rially affect the market value of the encumbered lots. The dam-
age sustained by the plaintiff in his loss of market value may be
less than it would have been if the company had exercised their
right of forfeiture in similar cases, or had taken some efficient
course to secure a compliance with the restriction in many cases,
or even in a single instance. The depreciating effect of the in-
cumbrance may depend, to some extent, upon the opinion enter-
tained by purchasers of the probability of the company’s exerecis-
ing or maintaining their right, as it would if the incumbrance
were a right of way. In forming an opinion on the subject, pur-
chasers would naturally consider the significant fact that although
the condition has been generally violated (during the last fifteen
years it has been violated in eighty-four out of one hundred and
four cases on the street on which the plaintiff's lot is situate), the
company have in no case manifested an intention to enforce the
incumbrance. This is one of the facts that would influence bidders
at an aunction of the plaintiff’'s defective title. Itis evidence of
the market value of that title, and the rejection of such evidence,
offered by the defendant on the question of damages, was error.

The defendant contends that the company are estopped to assert
the existence of the incumbrance. If the plaintiff should prevail
on this issue, and obtain a verdict for substantial damages, he
would not thereby be precluded from maintaining the same de-
fence in a writ of entry brought against him by the company.
And if this defence should be successful in this case, he might nev-
erthless lose the land by the verdict of another jury on the same
issue between him and the company. By an amendment and
notice the company should be made a party to this suit, and on
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this question there should be a trial and judgment by which the
three parties will be bound.
Verdict set aside.

ArrenN, J., did not sit: the others concurred.

KxowrLroN ». PITTSPIBLD.

The lack of a visible boundary of a highway, and the existence of an un-
safe private way in the general direction of the public travel, are not the
test of the duty of the town to maintain a railing in the public way.

The want of a railing which the town can legally maintain is a defect if it
renders the highway “unsuitable for the travel thereon.”

At the junction of a highway and a private path it is not the duty of the
town to erect a barrier which the owner of the private path can lawfully
remove.

CASE, for damage happening to a traveller by reason of a de-
fective highway. Verdict for the defendants. The plaintiff
excepted to the refusal of the court to instruct the jury *that if
the plaintiff, while a traveller upon Main street, in the exercise of
ordinary care, veceived her injury in consequence of slipping upon
the sidewalk. and if the jury find that the line of this highway
was not indicated by any visible objects, that the defect in the
sidewalk which occasioned the injury was near the true line of the
highway and within the general course and direction of travel,
and wherve travellers were accustomed to pass, and rendering the
travel dangerous; that there was nothing to indicate that the
sidewalk where the accident happened was not within the way
included for public travel; and that the town, though it had rea-
sonable notice of the course of the travel, and that the defect was
dangerous, suffered it to remain an unreasonable time,—the town
would be liable under the statute for the injury sustained by the
plaintiff, although the place of the injury was without the limits
of such highway.”

A. F. L. Norris, for the plaintiff.
Chase § Streeter, for the defendants.

Dog, C. J. A town’s neglect to do what is necessary to make
& highway “suitable for the travel thereon” is an indictable
offence, punishable by a fine which is expended by a state agent in
remedying the defect; and for damage happening to a traveller by
reason of the same neglect the town is liable in a civil suit. G. L.,
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