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this question there should be a trial and judgment by which the
three parties will be bound.
Verdict set aside.

ArrenN, J., did not sit: the others concurred.

KxowrLroN ». PITTSPIBLD.

The lack of a visible boundary of a highway, and the existence of an un-
safe private way in the general direction of the public travel, are not the
test of the duty of the town to maintain a railing in the public way.

The want of a railing which the town can legally maintain is a defect if it
renders the highway “unsuitable for the travel thereon.”

At the junction of a highway and a private path it is not the duty of the
town to erect a barrier which the owner of the private path can lawfully
remove.

CASE, for damage happening to a traveller by reason of a de-
fective highway. Verdict for the defendants. The plaintiff
excepted to the refusal of the court to instruct the jury *that if
the plaintiff, while a traveller upon Main street, in the exercise of
ordinary care, veceived her injury in consequence of slipping upon
the sidewalk. and if the jury find that the line of this highway
was not indicated by any visible objects, that the defect in the
sidewalk which occasioned the injury was near the true line of the
highway and within the general course and direction of travel,
and wherve travellers were accustomed to pass, and rendering the
travel dangerous; that there was nothing to indicate that the
sidewalk where the accident happened was not within the way
included for public travel; and that the town, though it had rea-
sonable notice of the course of the travel, and that the defect was
dangerous, suffered it to remain an unreasonable time,—the town
would be liable under the statute for the injury sustained by the
plaintiff, although the place of the injury was without the limits
of such highway.”

A. F. L. Norris, for the plaintiff.
Chase § Streeter, for the defendants.

Dog, C. J. A town’s neglect to do what is necessary to make
& highway “suitable for the travel thereon” is an indictable
offence, punishable by a fine which is expended by a state agent in
remedying the defect; and for damage happening to a traveller by
reason of the same neglect the town is liable in a civil suit. G. L.,
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A road may be rendered unsuitable for travel at one place by a
railing, the want of which at another place would be an insuffi-
ciency. Where such an obstruction is a defect, and where its
absence is a defect, are questions of fact to be determined on the
evidence. In a dark night, and even in the day-time, a precipice
outside of a highway may be so situated that the want of a railing
may be more dangerous to travellers than the precipice would be
at some place less accessible within the bounds of the right of way.
But towns are not required to fence their roads for the purpose of
keeping travellers out of all private grounds that are unfit for
public travel. The lack of a visible boundary of a highway, and
the existence of an unsafe private path in the general direction of
the public travel, are not the test of the duty of a town to main-
tain a railing in a public way. Stack v. Portsmouth, 52 N. H. 221.
The question is, whether the want of a railing which the town can
legally maintain, is a defect which renders the highway unsuitable
for the travel thereon.

In this case the plaintiff slipped on ice and fell while walking in
a path which the jury have found was not in the highway. The
path was a sidewalk, built in front of Union Block by the owner
of the building. As the ice in his private way was not a defect
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in the public way, the defendants were not in fault for suffering
it to remain where it was. They could not remove 1t without his
consent. Whether he would have consented, or objected, it imposed
no duty on them. If it had been on the floor of ‘one of his stores,
they would have been under no obligation to remove it, to exclude
customers by a fence, to post a notice of the danger for the benefit
of persons who could read, or to station a guard at the door, or in
the street, day and night, to give oral warning. The only defect
suggosted by the plaintiff in argument is the want of a railing A
closure of that kind would have deprived the occupants of Union
Block, the plaintitf, and all others having occasion to go to that
building, of their vight of free ingress and egress. There is no evi-
dence that the condition of the private way rendered the public
way unsuitable for travel without a barrier that would turn people
away from the stores, offices, and hall of the block. Such an
obstruction of business would be properly condemned by a jury as
a nuisance which the plaintiff, or any other person whose right of
travel or trade was infringed by it, could have lawfully abated.
As there is no evidence on which the want of a railing could be
found to be a defect, the requested instruction was properly re-
fused as not applicable to the case; and so far as it assumed an
unmarked boundary of the street, and the existence of an unsafe
private path in the general direction of public travel, to be the
test of the town’s duty to erect a railing, it was crroneous.

Judgment on the verdict.

ALLEN, J., did not sit: the others concurred.

Prarson v. CoNCORD RAILROAD CORPORATION & a.

A director of a railroad corporation siands in a fiduclary rclation to the
corporation, and is under the disability of a trustec.

The relation of stockholders to the corporation being that of cestuis que
trust, the action of common directors of two railroad corporations, in
matters where the intercsts of the roads conflict, may be enjoined upon
a stockholder’s bill filed for that purpose.

‘Where the managers of a railroad corporation, acting in its intevests, buy a
controlling interest in the stock of a connecting road for the purpose of
making with themsclves as controlling managers of the latter road con-
tracts more favorable to the former, and accomplish their purpose, the
question whether the contracts are fair and just is immaterial in a stock-
holder’s injunction suit to restrain the execution of the contracts.
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