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“in follows: I and devise untogive myA testator his will asprovided
M., real andwife, personalM. her maintenance out of sit-my property

C., as she continuebeing long- mayand in the town of so myuated
widow; her or decease Iand from and after marriage giveimmediately

then inand all real estate and saidpersonal property beingdevise my
M.to D. A. their naturalduringC. S. and tomy daughter my daughter

lives; decease,after their I andgiveand from and deviseimmediately
and to the ofthe unto D. that she now has heirssame the heirs of S.

M., at the ofA. should arrive age twenty-one years;my daughter .they
not, B.,the heirs of M. wifeand in should I and devise tocase they give

ofB.,D. of with the heirs my daughterof shares saidequal property
“Held, theM. that the word heirs”byD.” A. died withoutS. issue—

children, that of M. B. were entitledtestator intended and the children
into one half of the real estate C.

' Miller,Ebenezer of Chichester innor Partition.Petition
1836,31, 26,a will dated Marchdied Marchsaid leaving-county,

1834, other “Iwhich contains among provisions:followingthe
wife her maintenance out ofand devise unto Millermy Marygive

thesituated and in townreal and ofbeingpersonal propertymy
... so as she widow andChichester- long may mycontinue

after her or decease Ifrom and andimmediately marriage give
real estate and then in saiddevise all personal beingmy property

Dow and toSusannahChichester to‘my daughter my daughter
their natural lives and from and imme-Miller duringAbigail

I and devise the same untoafter their decease thegivediately
Dow that she now has and to the heirs ofheirs of Susannah my
Miller should arrive at the ofageAbigail they twenty-daughter

not I and deviseand in case should to theone they giveyears
Barton wife of David Barton shares of saidheirs of equalMary

Susannahwith the heirs of Dow.my daughterproperty
either of Susannah Dow or“Should my daughters Abigail

wife Miller I and devise theirMiller die before titlemy Mary give
to said wife Miller and noneto said of themy Maryproperty

is to descend to either of the heirs mentioned above untilproperty
of Dow andafter the decease Susannah my daughter my daughter

deceased or untilMiller shall have the or deceaseAbigail marriage
Miller.of wife Marymy

untoI and devise Barton .“Also my daughtergive Mary
. .bed . with suitable for theone feather samebeddinggood

afterbe delivered to her the or deceaseto immediately marriage
Also I and devise unto theof wife Miller. saidmy giveMary
all land andBarton which Imy daughter my buildingsMary pur-

Barton situate in Pittsfield andchased of Charles inpartly partly
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toto have to hold said... and my daughter MaryEpsom
the term of her natural lifeher for andBarton and assigns during

from andof and afterwastewithout immediatelyimpeachment
unto ofand the same the lawful heirsher I devisedecease give

Barton.”daughter Marymy
on the fourth ofwas and allowedThe will proved Tuesday

widow,himtestator a saidThe left1836. surviving MaryApril,
Miller, whom he a small and threea son to legacy, daugh-gave

Dow, Barton,ters, Miller.and MarySusannah Mary Abigail
1852,18, never marrieddiedMiller having again.September

married, had two children at the date ofDow was andSusannah
will; child, and thethe never had but one other this died beforeshe

November, 1880. One of her chil-date the will. She died inof
Hall, defendants;is and is onedren, of theH. now living,Henry

sons,1870,child, Green, died in six all stillher other Sally leaving
sons, or are also defendants. Abi-These their assignees,living.

her mother’snot married till after father’s andMiller wasgail
Barton,decease, in issue. aboutand died 1872 without Mary aged

who she had81, and has nine children areis still living;living,
child, six nineone who has died children.other leaving Mary’s

are thechildren and six plaintiffs.grandchildren
Chichester,inleft a farm and woodlandThe testator containing

acres, has not been of or encum-about which disposedseventy-two
children, is toor and now to thebered the widow partiesgoby

real init under the will. This estate wasentitled to appraised
$800.estate at Ebenezerthe of Ebenezer Miller’sinventory

Barton,of Charles situateMiller’s land and buildings, “purchased
$175werein Pittsfield and in atEpsom,”partly appraisedpartly

in said inventory.
factsto the for the ofThe agreed foregoing purposeparties

estate,thewho are entitled to Chichester real anddetermining
iswhat share each entitled to.

J. for theMugridge,S. Dana and Y. plaintiffs.

Streeter, for defendants.Olíase the

Crank, testator,the of the widowJ. death of the inUpon
1852, the Susannah Dow and MillerSeptember, daughters Abigail

in the real andlife estate Chichestertook a personal property,
survivor, Susannah,at the theterminated death of in No-which

thevember, The of second1880. clause of the willlanguage
theit was intention of theindicates that testator that the estate

divided the termination ofnot be until the estatesshould of the
the andwidow and of Susannah and no distri-daughters Abigail,

been made.bution has
children;“heirs” the testatorthe word meantevidentlyBy

the will,and terms of after the decease ofthe Susannah andby
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estate, real was to be dividedthe and betweenpersonal,Abigail,
will,atof the date thethe children Susannah of andliving the

who should arrive at the ofchildren of Abigail age twenty-one
is,thinkwe the reasonable construction that theand tes-years;

a division into two betweentator intended theequal twmparts
children, ofchildren Susannah theclasses of and children of—the

one half of the Chichester estate. In casereceivingAbigail,—each
will,no children the conditions theleft theanswering of.Abigail

toBarton were receive shares of saidchildren of Mary equal prop-
Dow;children of thiswith the Susannah anderty contingency

children;nodied and fromleavinghappened. Abigail omitting
to the ofrelatingthe will the children itprovisions Abigail,

reads, devise realand all estate andI mygive personal property—“
in tosaid Chichesterthen Susannah Dow andmy daughter,being

lives,theirto Miller natural and fromAbigail duringmy daughter
after their decease I deviseand and the sameimmediately give

has,of Dowunto the heirs Susannah that she now and
. . .of ofto the heirs Barton shares saidequalMary prop-

heirs-with the of Susannah Dow.” Thisdaughtererty my dispo-
estate indicates a similar division twosition of the into equal parts

Dowchildren of Susannah as a class andbetween the the children
Barton,of the words shares”“equal reference toMary having

and and anthe real estate sharepersonal property, meaning equal
of each.

is that the testator intendedIt the to thebequest heirsargued
Miller, estate,and the wholeof not of the ChichesterAbigail

divided between theshould be heirs of Dow andequally Susannah
Barton,the heirs of in case diedMiller noMary Abigail leaving

children, theand is based the thatargument1 upon assumption by
thea division and theirsuch children would be treateddaughters

of as the testatorterms would beequality,upon naturally supposed
istreat them. Thisto erroneous. the factsassumption Upon

the case as value ofin to the the andChichester Pitts-­appearing
division,as shown thefield suchappraisal, a insteadproperty, by

to theof would two ofchildren Susannahequality, giveproducing
sharea of the testator’sDow estate than the ten childrenlarger

Besides,wouldBarton receive. inof the of theMary language
I and devise to thegive heirs of Barton . . .bequest, Mary—“
of saidshares with the heirs ofequal property Susan-­my daughter

Dow,” words “saidnah refer theto “realproperty” estate—the
named,and and noproperty” previously reasonablepersonal by

can be understoodconstruction as tothey the share ofreferring
•which heirsthe have received.Abigail’sproperty might

“use of the word heirs” theThe testator inby of thespeaking
his theof and factchildren that hedaughters, themdesignates by

individuals,not asandclasses indicate that he intended his be­
individuals;them classes and not asto andby while itquests may
intention,be certain that such was hisnot we think it safe in
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cases of doubt to the rule the descent of estates1governingapply
distribution,and the statute of and hold that the takelegatees per

and notstirpes per capita.
The children and of Barton are entitled tograndchildren Mary

estate;one half of the Chichester real the children are entitled
each,to one twentieth and the to one one hundredgrandchildren

fourth,and twentieth each: H. Hall is entitled to one andHenry
the six of Susannah Dow to one each.grandsons twenty-fourth

Case discharged.

Allen, J., did not sit: the others concurred.

Corporation.a.Ranlet v. Concord Railroad&

A whose land is taken forparty use cannotpublic have his in-damages
creased on account of the loss of a gratuitous heprivilege which has
been the sufferance of another.enjoying by

As the title to all is held to theproperty subject implied condition that it
must be it,surrendered whenever the interestpublic the incon-requires
venience and incident to the surrender of theexpense arepossession not

toelements be considered in the todetermining damages which the
owner is entitled for land taken for use.public

Where land taken for a railroad use is entered theupon by proprietors of
the railroad consent,without the land-owner’s and the assessed damages

to the owner orpaid treasurer,the state the statute does not authorize a
reduction of the on and thedamages appeal, land-owner is entitled to
the damages commissioners,awarded theby onnotwithstanding his

aappeal less sum is awarded a inbut suchby jury; case the proprie-
tors of the railroad are entitled to their costs.

Appeal, the from the assessment ofby plaintiffs, damages by
the railroad commissioners and and aldermen ofmayor Concord,
for the interest inplaintiffs’ land taken the defendants forby a

andfreight sidedepot, yard, tracks.
The interest inplaintiffs’ the land taken was a lease from Low,

taken,the owner of the land for eleven and at theyears, time the
land was taken the term of the lease wasunexpired about three

On the line ofyears. the land theand railroad was a row of coal
and wood-sheds owned the and used in theirby plaintiffs, business
of coal and wood About two thirds of the widthdealing. of the
sheds was the license,defendants’upon land by parol revoked by
the defendants to and in view of thepreliminary land.taking A
side track was near front line ofplaced the sheds theby defend-
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