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gested that the trustee having been paid had no further claim upon
the books, and upon his advice the clerk gave them up to the princi-
pal defendants. Immediately after his appointment, the receiver de-
manded the books, but was unable to obtain them for nearly two
years, when they were delivered to him by the defendants. The de-
fendants, on receiving the books, secreted them to prevent their go-
ing into the hands of the receiver. While they had them, they col-
lected upon the accounts written in the books #2,688.88, and appro-
priated the larger part of it to their own use. Neither the trustee
nor its counsel had any knowledge that the books were, or were to
be, secreted. The trustee was charged $2,683.88, and excepted.

Arrex, J. When creditors pursue their claims by means of the
trustee process, the relations of all the partics are necessarily
equitable, and the rights and liabilities of the parties are deter-
mined on equitable principles. "TPhe trustee has been charged for
the books of account, a receiver has been appointed, and by order
of the court the books have been delivered to the receiver. For
the money collected on the accounts contained in the books and
deposited with the trustee after the satisfaction of its own claim,
the trustee had already been charged. The delivery of the books
to the principal defendants, after service of the plaintiff’s writ upon
the trustee, was on the advice of counsel, and with no intention of
defrauding the plaintiffs or other creditors of the defendants. The
concealment of the books by the defendants, and their subsequent
collection of accounts and appropriation of the money to their own
use, were without the direction, anthority, knowledge, or consent
of the trustee, which was not chargeable for the amount of the un-
collected accounts nor for money never in its possession, and with
the collection of which it had nothing to do. If the delivery of
the books to the principal defendants afforded them the means of
collecting and appropriating the money, it was done in entire good
faith, and without consenting to or even anticipating any frand upon
the plaintiffs by the defendants; and the trustee not being charge-
able, at the time, for the amount of the uncollected accounts, it
would be inequitable to charge it now for money never in its pos-
session, and for the collection of which it has been in no fault.
For the $2,688.88 collected by the defendants while the books
were withheld from the receiver the trustee cannot be charged.

Hroeption sustained.

STANLEY, J., did not sit: the others concurred.

Hupson ». NASHUA.

‘When a bridge has been established as part of a public highway, and con-
structed and maintained by two towns in which it is situated, one of the
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towns can maintain a petition against the other town or city, under Gen.
Laws, ¢. 72, s. 4, for equitable contribution to the expense of rebuilding
its part of the bridge, when such rebuilding is excessively burdensome,
and the other town or city is greatly benefited by the bridge.

A mere agreement by the parties that the petition for equitable contribution
be dismissed before' any hearing upon the merits, is not an adjudication
of the petition, and does not bar the pet1t1011e1 from proceeding further:
for the same cause.

PrrITION, for contribution for rebuilding the easterly half of
Taylor’s Falls bridge across Merrimack river, in Hudson and
Nashua, under Gen. Laws, ¢. 7%, s. 4. The facts appear in the
opinion. .

G. B. French, C. H. Burns, and A. F. Stevens, for the plaintiffs.
R. D. Barnes and Cross § Taggart, for the defendants.

ArLEN, J. The bridge, formerly a toll-bridge, was laid out and
lawfully established as part of the public highway in 1854, the
middle of the bridge and river being the dividing line between
Hudson and Nashua. In 1881 the bridge, being out of repair, was
rebuilt by the parties, each paying one half the expense, $11,000.
Before the completion of the bridge the plaintiffs applied by peti-
tion to the court for relief, under Gen. Laws, ¢. 72, s. 4, claiming
that the expense of rebuilding their part of the bridge was exces- -
sively burdensome, and that the towns of Londonderry, Litchfield,
Pelham, and Windham, and the city of Nashua, in the vicinity,
were gteatly benefited by the bridge, and cited these towns and
the city as chargeable with part of the expense. Before any hear-
ing by the countV commissioners, to whom the petition was refer-
ved, the plaintiffs, by agreement with Nashua, discontinued the
petition as to that defeudant and after having obtained contribu-
tion by Londonderry and Litchfield, and now proceed for further
contribution against the defendants. The defendants move to dis-
miss the petition, and claim that the court has no jurisdiction un-
der the statute, because the bridge is part of one continuous public
highway in two municipalities, and the defendants cannot be called
upon to contribute towards rebuilding beyond their half of the
bridge ; that if the court has jurisdiction, the plaintiffs’ excessive
burden has already been fixed and satisfied by the judgment for
contribution against Londonderry and Litchfield; and that the
defendants having been once cited and dismissed, the plaintiffs are
estopped from claiming contribution of the defendants.

The claim of the defendants, that the statute (G. L., ¢. 72, 5. 4)
does not apply to a case of this kind, where a part only of the
highway as established is within the limits of the plaintiff town,
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would, if recognized, deprive towns, in many meritorious cases, of
the remedy intended to be provided by the statute. Every town
is compelled to build, and keep in suitable repair for the travel
thereon, all the highways and bridges within its limits under pen-
alty of indictment and fine for neglect to do so (G. L., ¢. T4, 5. 1),
and this includes parts of highways and bridges which by their
mode of establishment extend into another and adjoining town.
The statute provides for a proceeding of this character in favor of
a town excessively burdened by rebuilding or repairing a highway,
and against another town greatly benefited by the highway. The
burden to the plaintiffs of rebuilding their half of the bridge was as
excessive as it would have been to have built an entire bridge of
the dimensions of that half, not connected by laying out with any
road in Nashua, while the benefit to the defendants was greater.
IPor the purpose of equitably adjusting the « excessive burden” of
rebuilding the plaintiffs’ half of the bridge between the plaintiffs
and another town “greatly benefited ” by the highway, the high-
way is in the plaintiff town and the defendant is another town.

When the highway was established, there was no provision of
law by which the expense of building or taking the bridge could
be equitably apportioned between the towns, as is now furnished
by Geun. Laws, ¢. 68, s. 14, by which, on motion of any town inter-
ested in a petition for the hghway, the commissioners may justly
apportion the damages and expense of laying out and building the
highway among the several towns in which it may be. The stat-
ute upon which this petition is brought provides that the com-
missioners, on petition to the supreme court and proceedings there-
on, as in cage of laying out a highway, may order a portion of the
expense to be paid by such other town.” The proceceding in case
of laying out a highway may include a highway in two or more
towns, and a motion by one or more of the towns for an equitable
apportionment of the cost, and there is nothing in the statute ex-
cluding its application from the case of one town's seeking to charge
another town with a part of the expense of rebuilding a highway
established in both towns. The construction of the statute con-
tended for by the defendants recognizes the right of equitable ap-
portionment of the original expense of building the highway when
it is laid out, but denies the application of the rule when a ve-
building of the highway, at an equal or even greater expense, is
required. It recognizes the right of apportionment, when the
highway, though legally and by establishment terminating at the
town boundary, in fact extends continuously into the adjoining
town, and makes for purposes of travel one highway, but denies it
when the two parts are laid out as one highway, though topo-
graphically and by connection, for purposes of municipal jurisdic-
tion, construction, and repair, they are as much two highways as in
the other case.

The case of Sanborn’s Petition, 38 N. H. 78, was decided before
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the law of 1861, in substance (G. L., . 68, s. 14), provided for the
apportionment of the expense of laying out and building a high-
way between the several towns in which it is situated, and still
longer before the statute on which this petition is founded was
enacted, and which first appears in Gen. Stats., ¢. 66, s. 4. So far
as that case furnishes any authority upon the question of construc-
tion involved here, it is in favor of the application of the statute to
this case, and affords a remedy where none existed before. The
statute applies, and the court has jurisdiction of the cause.

The judgment for equitable contribution against Londonderry
and ILitchfield, and its satisfaction by those towns, was not, as
matter of law, an adjustment of the whole excess of the plaintiffs’
_burden in rebuilding its part of the bridge, nor did that judgment

in the least degree affect the question of the magnitude of the de-
fendants’ benefit from the bridge. The merits of the question
between the plaintiffs and the defendants were never tried, and
remain as if there had been no proceeding against the other towns.
The plaintiffs had a right to become nonsuit as to one or all the
defendants at any time before hearing, and the discontinuance of
the petition as to the defendant was to that extent a nonsuit. The
" nonsuit being before a trial of the merits, there was no judgment
to which the defendant was a party that would be a bar to another
petition against it for the same cause. There was no agreement for
anything except a discontinuance without costs, and an agreement
for a nonsuit merely could have no legal results that would not
follow a nonsuit elected by the plaintiffs. The questions of the ex-
cessive burden of the plaintiffs’ rebuilding their half of the bridge
and of the defendants’ being greatly benefited by the rebuils
bridge, as between these parties, have not been determined. They
are questions of fact, and must be determined by the commission-
ers of the county, a tribunal provided by law for that purpose.

Case discharged.

STANLEY, J., did not sit: the others concurred.

Noves ». HATI.

Words spoken of a person, which impute to him a crime punishable by
law, are actionable, although no special damage is alleged or proved.
’

CASE, for slanderous words spoken by the defendant of the
plaintiff, a married woman. The declaration charged, and the
evidence tended to show, that in an altercation between the par-
ties the defendant called the plaintiff a whore. There was no




