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But whether the contract between the plaintiffs’ treasurer and
Osgood is champertous is a question that does not arise. It was
not within the scope of the treasurer’s duties to make such a con-
tract. The contract upon its face is the contract of Slate and not
of the company. Perhaps there is enough stated in the report to
lead to the inference that Osgood and Slate both supposed the
latter was contracting on behalf of the company. Although this
suit was brought by Osgood’s direction, it is not shown that he is
the plaintiff in interest, or that the suit is prosecuted by him. The
company appear by their attorney. There is no presumption that
he appears without authority, or, in the absence of evidence to the
contrary, for a party other than that of record. Bank v. Fellows,
28 N. H. 802; Leavitt v. Wallace, 12 N. H. 490 ; Stevens v. Fuller,
55 N. H. 4483. This is not a suit by Osgood against the company
to recover compensation rendered under a champertous contract.
The defendant cannot set up as a defence that the subject-matter
of the suit has been made the subject of a champertous contract
between the plaintiff and a stranger, unless he shows that the con-
tract is in some way injurious to him. Zaylor v. Gilman, 58 N. H.
417.

No reason has been assigned why Osgood’s testimony was not
competent, and none is perceived.

Case discharged.

ArLreN J., did not sit: the others concurred.

WAXEFIELD v. NEWPORT.

A town is not liable to a traveller injured by the negligence of persons
employed by the selectmen in repairing a highway.

CAsE, for injuries from the falling of a flag-staff in a public
highway, reported in 60 N. H. 874. The amended declaration
alleged, and the evidence tended to show, that the plaintiff,
while travelling in a highway in Newport, was injured by the
negligence of persons employed by the defendants’ selectmen in
the removal of a flag-staff which stood near the highway, and
which, by decay, had become dangerous to travellers. The court
ordered a nonsuit, and the plaintiff excepted.

H. W. Parker and L. W. Barton, for the plaintiff.
A. 8. Wait and 1. Colby, for the defendants.

SmiTH, J. A town is not liable to a traveller injured by the
negligence of a highway surveyor engaged in repairing a highway.
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Hardy v. Keene, 52 N. H. 8370. He is not the agent of the town,
but a public officer. Selectmen, though elected by towns, are
public officers, whom towns cannot dismiss nor control in the dis-
charge of their official duties. Their duties are prescribed by law,
and not by the town. If, as claimed by the plaintiff, it was the
duty of the selectmen, charged with the management of ¢ the pru-
dential affairs of the town” (G. L., ¢ 40, s. 2), to remove the
flag-staft because it had from decay become dangerous to travellers,
still the town is not liable for their negligence in its removal.
The rule of respondeat superior does not apply. The rule is based
upon the right which the employer has to select his servants, to
discharge them if not competent or skilful or well behaved, and to
direct and control them while in his employment. Helly v.
Mayor, 11 N. Y. 482. It has no application where this power
does not oxist. Wakefield v. Newport, 60 N. H. 874, 877 ; Blake
v. Ferris, 5 N. Y. 48 ; Moazmilian v. Mayor, 62 N. Y. 160 ; 2 Dill.
Mun. Cor. (84 ed.) ss. 974-980.

No private action, in the absence of a statute giving it, can be
maintained against a town for the neglect of a public duty
imposed upon it by law for the benefit of the public, and from the
performance of which the corporation receives no profit ov advan-
tage. Hdyerly v. Concord, 62 N. H. 8, 19, and authorities cited.
An officer appointed or elected by a municipal corporation, in
obedience to law, to perform a public service in which the corpora-
tion has no particular interest, and from which it derives no
special benefit or advantage in its corporate capacity, is not
regarded as a servant or agent for whose negligence or want of
skill in the performance of his duties a municipal corporation is
held liable, although the service is one which the corporation is
bound to see performed in pursuance of a duty imposed by law for
the general welfare. Hufford v. New Bedford, 16 Gray 297; Wal-
cott v. Swampscott, 1 Allen 101; Barney v. Lowell, 98 Mass. 570 ;
Jowett v. New Haven, 38 Conn. 368; Torbush v. Norwich, 38
Conn. 225 ; Heller v. Sedalia, 58 Mo. 159 5 Hastman v. Meredith,
36 N. H. 284; Hoardy v. Keene, 52 N. H. 370; Hdgerly v. Con-
cord, 59 N. H. 841 ; Wakefield v. Newport, 60 N. H. 874 ; Hdgerly
v. Concord, 62 N. H. 8.

Hrceptions overruled.

BroperTT, J., did not sit: the others concurred.

Powzrrs v. Hort, ddw'r.

In a bill in equity, under Gen. Laws, ¢. 198, s. 22, for the recovery of a
claim against the estate of a deceased person, the question whether the
claimant has been guilty of culpable neglect is a question of fact to be
determined at the trial term.
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