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three after the of adminis-commenced within years original grant
forNo sufficient reason is not histration. alleged(8) bringing

law;within the time limited and the issuit (4) plaintiffby
with culpable neglect.chargeable

demurrer,first and causes ofAs to the second equitable
out ofrelief is statute certain cases thegiven by by excepting

statute of limitations. The of is a ofquestion questionnegligence
fact. Whether the was of inplaintiff neglectguilty culpable

claim,the andexecutor’s to hisrelying upon promise pay omitting
to take the for its enforcement thenecessary stepslegal against

law,estate within the totime limited is a of fact bequestionby
determined at the trial term.

overruled.Demurrer

Blodgett, J., did not sit: the others concurred.

Jordan,Drew for the¿f-Ray, plaintiff.

Holt,H. for the defendant.

Ex'x,Dana, v. Burke.

To divest a chattel of its character as and make it a ofpersonalty part
fixture,the as arealty there must be an oractual annexa-constructive

tion to the with therealty intention of a'making it accessionpermanent
freehold,to the and an orappropriation to the use oradaptation purpose

of that of thepart with which it isrealty connected.

Replevin, for a boat, about feet inpleasure eighteen length,
“namedand the Edmund Burke.” Facts found the court.by

executrix,isThe the and theplaintiff widow,defendant is the of
Burke,the late Edmund 1879,deceased. the firstOn of theJuly,

land,testator a tract of one ofpurchased acre situate in the town
of and in the lake,ofSunapee, neighborhood the nearestSunapee

about rods land,therefrom.point being thisthirty andUpon
summer,the sameduring he erected the incottage mentioned the

of his will and aprovisions recited,codicil thereto hereinafter
which he defendant,with theoccupied wife,his then eachduring
summer afterwards death,until his which occurred 25,January
1882. He also the boat toprocured bereplevied built for use

the lake himselfupon and and inby connection with thefamily,
and which was so usedcottage, himself and in theby family

season therefor:appropriate and at the oftime his decease it was
stored in the barn connected and with theoccupied Thecottage.
testator’s consisted of himself andfamily the defendant.
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7,will, 1881, is thedated January followinghis last pro-In
“ toand devise said: I further wifemyvision give, bequeath,

the use of in andmy cottage Sunapee,present defendant][the
stands, which I ofwhich it purchasedonthe land Lafayette

thereon, with theall other allstandingand buildingsColby,
To and to holdin said have thefurniture cottage.household

life,natural on condition that she shall remainhersame during
the same in and shall continueunmarried, shall good repair,keep

of thethe same seasonthe reasonable duringin occupancy
offor such on failure myperformance byoccupancy:appropriate

conditions, them,either of saidsaid or ofofsaid wife property
mentioned, estate,real shall revert to andand personal, mylast

will.”to the of thisof according provisionsbe disposed
1881,will, 8, is the fol-to said executed Novembera codicilIn

“ in IIn the clause said will whichof give,mylowing provision:
wife, Burke,to the use ofdevise said E.and my Marybequeath,

thereon,at lake theandSunapee buildingssaid cottagemy
therein,the household furniture her naturalwith duringtogether

widow,she shall I use the term orlife, as remainor so long my
‘ mean,term or Iwhich phrasereasonable byoccupancy,’phrase

construed inter-that the same shall be so anddirectand hereby
mean, shall have the ofthat said wifeto my privilegepreted

said and the theretoand leasing cottage property belong-letting
to orin said and devisebequest any person per-and includeding

life,natural or she have the toher while shall rightsons during
devise;the of Isame under terms said and andthe bequesthold

orand different constructionrevoke repeal any meaninghereby
‘or to to said rea-be be phrasegiven attempted giventhat may

used in of relat-said clause said last willsonable occupancy,’ my
of said and theretoto the disposition my cottage propertying

saidin Sunapee.”belonging
claims it ascaused the boat to be andappraised,The plaintiff

estate; underwhile itthe testator’s the defendant claimsofpart
of the will and codicil.aforesaid provisionsthe

be for the the defendantis to rendered or forplaintiffJudgment
of to the of the courtreplevin, opinionin actions accordingas

title thisof to thethe property replevied, uponquestionupon
facts. The value of the boat wasof when repleviedstatement

forwhom was H. theW(with Parlcer), plaintiff.A. /S. Wait

J. for the defendant.whom was S. Ailin'),(withM. W Tappan

named, is in theClakk, As the boat is not it not includedJ.
defendant,to the unless the used necessarilylanguagebequest

or essentialit, it had been annexed to and become anembraced
“ useis the ofof the The ofbequeathed. bequestpropertypart
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stands,itthe land on which which Iin andSunapee,cottageany
otherand allof buildings standingLafayette Colby,purchased

thereon, furniture in said noall the householdwith cottage.” By
cover the boat. Neithercan thisreasonable construction language

it had become an essential ofit that part portiondoes anyappear
movable and inof the Things personalproperty bequeathed.

annexation, use,intentional andnature bytheir adaptation,may,
aof the andbecome an essential pass by conveyancepart realty,

it, house aincident to as the of aas an pass by conveyancekeys
to and used as aand attachedof the house. Mill-saws belting part

severed, with the mill.mill, Burn­of a passthough temporarily
stanchion-timbers,Twitchell, tie-chains,43 H. 390. Andside v. N.

windows, hooks, from a barn fordoors, and removed thehinge
of the barn asof a andconveyance partrepair, pass bypurpose

Janvrin, 41 N. H. 503.of the v.Wadleighparcel realty.
cases, its character asto divest a chattel ofBut in such person-

the there must be an actual ormake it a ofand realty,alty part
the intention ofto the with mak-constructive annexation realty

freehold,to the and anit a accession appropriationing permanent
that of theor to the use or of withrealtypurpose partadaptation

“ to constitute ait is In order constructivewhich connected.
must notto the article in beannexation the questionrealty, only

to the fit and beneficialor and useaccessory,appropriate, adapted
to a matter of a-of the the and not merething, realty,principal

nature, such as tobut must also be thegoes completepersonal
etc., the whichconstituting principal thingbuilding, machinery,

as, removed,iflaud,is must be such wouldaffixed to the and leave
use,for and-the and unfit would notprincipal thing incomplete

for useitself useful and else-alone be adapted generalequally
annexation,where. In to all cases of constructive thererespect

to of the land andexists both the localiza-enjoymentadaptation
from mereuse,tion in elements of distinction chattelsas obvious

21, 22,Eixt. 34.Ewellpersonal.”
of the It isTried the boat is no nothese tests part realty.by
“land, or of the theretoof the or propertypart cottage,buildings,

to the eitheris no annexation actualrealty,Therebelonging.”
for use inor is in no connectionconstructive. It adaptedway

not essential tonotwith the land or It is theonlybuildings.
it is not even incidentalestate, but the use of toof theenjoyment

oruse, the land. It isthe of noor cottageenjoymentoccupation,
of themore a owner or thancottageconvenience to the occupant

chattelIt is a andit would be asmerely,to other person.any
defendant.to the.such is not inincluded the bequest

theJudgment plaintiff.for

others concurred.Blodgett, did sit: theJ., not


