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theten dollars in and at samesued and money,of the one upon,
note. thisfor the newto furnish security Upontime promised

the the old note tocondition and plaintiff gave upunderstanding
thedefendant todefendant. The give security prom-the failing

the new note to him and demanded theised, the returnedplaintiff
one, did not The re-which the defendant return. plaintiffold

indorsement on the olddollars. The of antained the ten figures
too and the altered them tonote were found to be large, plaintiff

the referee’s that thetrue amount. plaintifftheir Upon report,
dollars,of the old note less ten wasrecover the amount judgment

ordered, the defendantand excepted.

for theE. Smith Vermont), plaintiff.W. (of

B. for the defendant.S. Page,

the second note for theAllen, The to takeJ. plaintiff agreed
one, the second one should bethe sole condition thatfirst upon

at tocondition the was treatsecured. The plaintiff libertyfailing,
mere for thethe second note as a or as security paymentnullity,

note, the defendant that. v.of the first and uponpursue Jaffrey
Cleaves, 332;505;Cornish, v. 15 N. H. Clark10 N. H. Johnson

423; Smith, ;244,H.419,v. Smith v. 27 N. 253­19 N. H.Draper,
Hill, 526,Foster v. 36 N. H. 528.

on theindorsement of a note fromThe alteration of an payment
alteration of aerroneous to true if material as an writtenfigures,

and have vitiatedfor the of would themoneyreceipt payment
action, ratified,to the was andnote as evidence on which support

ato it waived the defendant’s secondwas by givingany objection
firstfor the full amount of the one withoutnote and ten dollars

Guillow,of v.and awithobjection, promise security. Humphreys
could retain the ten dollars as13 N. H. 385. The partplaintiff

note, it withon the her failure to return the secondandpayment
the contractnote did not her from whichrescinding byprevent

received, itthe nor from as forsecond note was treating security
note, in the actionthe nor from that.recovering uponoriginal

overruled.Exceptions

Smith, J., did not sit: the others concurred.

Langdon Buchanan.v.

orthe mortgagor, attachingmill and cred-the of aAs between mortgagee
a fixture when it isbecomesmachine annexeditors of the amortgagor,

it isfor which used.freehold, the Thepurposesto the and is toadapted
test. Much ondepends thecontrollingof not themode annexation is

Lxir.vol. 43
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machine, of asof the and its use connectedwith the use ofnature the
if it held infreehold. It he sufficient is its ownmay position by weight.

tothat a allowed amend his isWhether requires party pleadingsjustice be.
fact at the trial term.a of to he determinedquestion

cl., countTrespass, a second inand. de bonis.trespassqu.
8, 1879,a referee. tbefound plaintiffFacts by August conveyed

land, thereon,theC. Cox a tract of with usedto George building
In it were a steamgrist-mill,a andas grist-mill. portable engine,

counter-shaft,wasBesides the main there a sus-boiler. shafting,
held in and onand the counter-shaftplace by hangers,pended

iron over which belts withwere seven passedpulleys, connecting
the of wasof value There a rubber beltthe machinery, $75.

forfeet in used the machinery,length, driving twenty-seventy-five
ofof which was as hereinafterfive feet subsequently disposed

$20.value of the feet wasThe Therestated. remaining fifty
scales, used ina set of Fairbanks the business. On thewas also

the same to theCox inday propertysame reconveyed plaintiff,
sum of ofto secure the the$1,600 part purchase-mortgage, —
is still andThe Coxoutstandingmoney. mortgage unpaid.

for the manufacturefitted the of windowup buildingimmediately
etc.,blinds,sash, and from Franklinframes, andbrought placed

$30;as 1the valued follows:in mill machinery jointing-saw,
$140;$40; $75;band-saw,1 1 11 saw-buzz-planer,swing-saw,

saws, $40; $20; counter-shafts,1 5withbench turning-lathe,
$50; forandwith belting drivinghangers pulleys, machinery,

$100; total, He also with one for$495. White abargained—
$200, mill,of and it inof the value the theplacedGordon planer

his when for. Hebecome finishedpaidsame to property fully
Heafter the thefor it alleged trespass. exchanged port-paying

scales, ofand feet rubber withable twenty-five belting,grist-mill,
consent, a Lee’sfor of thepatent moulding-machinethe plaintiff’s

$150, it the mill.and inofvalue placed
were fastened to the floors of the build-above machinesAll the

firm and forto render them use —the saw-in manner steadyaing
floor,rods, the with nuts on theirbench, iron passing throughby

ends; others, screws,common woodthe either by passinglower
' floor,machine intoof the the and driventhe base poststhrough

driver, screws,”or what are calledscrew by “lagin a havingby
and turned with athe wrench instead ofheads for purpose,square

screw-driver; cases, thethe latter instead of screwsin passinga
machines,of the therein the base were slots intoholesthrough

that,received, so two of the screwsbywere removingwhich they
two, could,the machineother it tothe by slidingand loosening

side, means of whichbyThe the shaft-be removed. hangers,one
was and held in werethe building suspended place,throughouting

the ofmeans of bolts timbers thepassing throughfastened by
them secure. This allnuts to make waswith machinerybuilding,
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themeans of belts from attached topulleysoperated by passing
removed,be with-All the above machines could byshafting.

rods, to the andthe screws and withoutdrawing injury building,
be of use in the same busi-removed wouldwhen capableequally

ness in other thereto. The couldany building adapted shafting
removed, toalso be without the building, by withdrawinginjury

the bolts theholding hangers.
15, 1880,March the above describedCox mortgaged machinery,

Cox,toand one N. A. to secure a loan of $400.belting, shafting
1880,24, and N.the note were A. CoxMay mortgage assigned by
Johnson, Grier,to of & andJR.A. of the firm Johnson are still

Cox,8, 1880, C. indebted tooutstanding. George beingMay
Grier, him,Johnson a suit and& commencedthey against placed

defendant, sheriff,the the of awrit in hands the whodeputy
attached, writ,on the the describedabove machinery, belting,

attachment,theAfterand denied en-shafting, hangers. being
Cox, bursttrance to the mill the defendant one of theby open

doors, no more was Thethandoing damage necessary. machinery,
writ,sold,and were on the tohangers,shafting, pulleys, belting

Grier, $415.Johnson for After the Johnson& sale removed the
off, thethus bid forbidden plaintiff,property although by declaring

that he so of the chattel him,did virtue toby mortgage assigned
and not virtue of the sale.by

The forreferee found the and assessed in theplaintiff, damages
$940; but,sum of if the court shall hold the entitledplaintiff

to for the articles,recover of above described notand for theany
rest, his are assessed the value ofat those articlesdamages and no
more. movedBoth forparties judgment.

Jewell, forBurrows the plaintiff.$

Adams, for the defendant.Burleigh

Smith, TheJ. steam boiler,portable grist-mill, engine, shafting,
belts, and scales with the mill to Cox aspulleys, passed fixtures.

'The theof was that fixtures,understanding parties werethey
their shown the fact thatunderstanding being by they passed at
once into the of Cox withoutpossession and thatquestion, subse­

a of them were him for aquently portion exchanged by moulding­
machine. The same fixtures were embraced in the frommortgage
Cox to the not asplaintiff, mentioned such inalthough it. The

intended the to cover theparties manifestly samemortgage prop­
that Bank,the deed. McRea v. 66erty passed by 489;N. Y. 1

Mort.,Jones s. 435. The ofeffect the was, toexchange make the
a fixture in of the formoulding-machine place which itproperty

was The intention of the isexchanged. parties shown the factby
to,that the machine was and used with,annexed the building

the and itupon does notmortgaged premises; thatappear the
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lien,releaseor was asked to his orreleased mortgageplaintiff
the his consent.to make withoutthat Cox undertook exchange

White, theand had not becomeplanerbetween Cox GordonAs
at the time of the Neitherthe of Cox alleged trespass.property

hold his theit nor defendantthe could by mortgage, byplaintiff
attachment, White, without to himas thethe against tendering

Flint, But,N.v. H. 514. as be­due on it. Cochran 57amount
White,Cox,and and else thethe excepttween everybodyplaintiff

fixture,to mill so to become abeen annexed the asplaner, having
the receiveda of Whitesecurity. havingbecame part mortgage

-the the stands likein full afterhis alleged trespass, planerpay
Cox in the mill. Fixtures attachedplaced bythe other machinery

the execution of a of it become a partafter mortgageto the realty
if are attached for thetheysecurity, permanentof the mortgage

orthe estate and not for a ifof purpose,temporaryimprovement
nature,as or ifare in theirsuch as permanentare regardedthey

or attached to the that their removalso fastenedare realtythey
;Twitchell,to it. v. 43 N. H. 390­ 1an Burnsidewould be injury

Mort., 436.s.Jones
from asFranklin became fixtures be­machinery broughtThe

Woods,and 3 N. H.v.the mortgagor. Kittredgetween mortgagee
Co., 205;v. 12 N. H. Baker506; Dine Bellamy Mfg.Despatch

333; Blake, 46;v. N. H. Tuttle v.Davis, 19 N. H. 23Lathropv.
104; 503;Robinson, Janvrin,H. v. H.33 N. 41 N.Wadleigh

Twitchell, 390; Flint,N. H. N.v. 43 Cochran v. 57 H.Burnside
Brown, 236;H.59 N. Cavis 62 N. H.514; Beckford,v. v.Kent

such fixtures as are as inwere regarded permanent229. They
nature, for the the mill.and work of Thenecessary doingtheir

weresaw-bench annexed to the in theand buildingbuzz-planer
manner, theand means of thecounter-shafting by hangers.usual

sawsthe and lathe with the on theconnectedThe belting pulleys
and them and the otheroperatedcounter-shafting, machinery.
the annexation and the with it isof intent whichThe purposes

considerations. The owner turned hisare the importantmade
sash, door, and blind with­into a Such afactory. shopgrist-mill

would be as useless as a without mill­the machineryout grist-mill
Twitchell,sawswithout 43 N.stones, (Burnsidea'saw-mill v. H.or

without the manufacture ofor a forpaper-mill machinery390),
Blake, 23 N. York,v. InH. New46).(Lathrop machinerypaper

is toto the have been with aattachedrealty presumedattached
freehold,the of in theto theimprovementpermanentview

that the annexationof was not intended to beproof per­absence
Cromwell, Bank,287;v. 40Potter N. Y. 66McRea v.manent.

machinesWhether become a of the doesY. 489. part realtyN.
theso much character of theuponnot depend fastening—whether

itor otherwise—as does articlethe nature of theit uponbe slight
use, as connected with the use ofits the freehold.and Despatch

mill-stone,Co., 232,12 N. rest-H.Mfg.v. 233. ABellamyLine
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fixed the ofthe iron-work to the shafttop perpendicularing upon
it,turns is there the force of bewhich and akept by gravity, may

Twitchell, 390,N.Burnside v. 43 H. 394. A steamfixture.
looms, it,in ofboiler or used a mill as and forpart necessary

business, it,its work and on its be a ofpartdoing carrying may
in own Cavisheld their v. Beck­position bythough only weight.

62 N. H. 229.ford,
The facts in this show an actual of-the machin-case annexation

and its to the use to which the real estate wasery, applicability
thatThe fact Cox theappropriated. mortgagedsubsequently

is not material. It was after it had been annexed tomachinery
in histhe and used business.building

At the the was allowed to amendhearing, plaintiff by adding
bonis,ina count de the defendant’strespass against exception.

Whether the amendment is a of fact tojustice requires question
Hilliard,v.be settled at the trial term. 58 N. H. 198.Piper

The defendant offered to show what he said didand at the sale.
excluded, andThe evidence was the defendant Theexcepted.

title,evidence onwas immaterial the of which was thequestion
tried.only question

$940The is entitled to for sumplaintiff judgment largest—the
awarded the referee.by

Case discharged.
J.,Allen did not sit: the others concurred.

Willoughby, v.Adm’r, Holderness.

anThe surrender of unendorsed note to the maker apromissory mereby
naked is no forconsideration adepositary note from thepromissory
maker to the asdepositary payee.

case,In such a the of thepayee original recover of themaybailor — note —
maker, in on theassumpsit, note.original

theJustice substitution of amay require new theforparty original plain-
tiff, an amendment of the writ and declaration.by

Assumpsit, on a $375.48,note for datedpromissory January
1879,22, intestate,to the plaintiff’s Rebecca Gale.payable Re-

in 62 N. FactsH. 227. found the court. Lee,Danielported by
Holderness,resident ofa enlisted into the service of themilitary

1862,8,United States and was counted onSeptember the quota
selectmen,of men from Holderness. Therequired to aagreeably

vote of the town to a $200of to residentspay bounty enlisting
service, $200,into the Lee a note forgave to his order.payable

Lee, note,without the left it withendorsing William Gale for


