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Smith, Adm’r.v.Sabre

to besoughtthe partybysubscribedsale of goods,for theAn agreement
the terms ofandof both partiesthe namesand which containscharged,

frauds.ofour statutesale, withinis sufficient
the deathis not discharged byof hayand deliverysalef&rthecontractA

representatives.his personalbe enforcedvendor, againstand mayof the
is that itthe presumption dulyby post,is sentdirectedletter properlyIf a

itthe to whom wasreceiveddestination, by personand wasitsreached
addressed, living.if

found hisdies, amongletter cannot beand thesubsequentlysuch personIf
a witness to its contentsexcluded asbeeffects, ordinarilysender willthe

does not elect to testify.whothe administratoragainstin a suit

commissioner ofAPPEAL, of tbe insolvencythe decisionfrom
of the defend-the estateof thethe claim plaintiff againstupon

claim,$38.72, wholehiswas allowedTheintestate. plaintiffant’s
declaration,to the asannexed beingto the accountaccording

follows:
$38.72for1881, 28, amount hay,overpaidApril

“ 192tonsfor not deliveringDamagesMay
contract, $6.50, 1,251.25@asof hay per

““ 200 tonsfor not deliveringDamages
1,200.00contract,of ashay, per

$2,489.97
the court.Facts foundtrial waived. byJury

10,intestate, At thePutnam, died 1881. the trialthe May
received,which was sub-the writing,followingproducedplaintiff;

:defendant’sto the exceptionject
“ 23,Haverhill, H.,N. Nov. ’80.

“ ofthe conditions a contract betweenareThese haypresents
Sabre,Haverhill, H., G.Putnam, and W. of Provi-of N.A. W.

dence, I.R.
“ first sells to SabrePutnam of the G. W.The said A. W. part

whoof the second accepts:part,
“ No. 1 to betons of deliv-Three hundred hay,(300) timothy

Providence, I., of 100 tons month fromR. at the rateered in per
1, 1880.Dec.

“ ton,and a halfis to dollarsThe said Sabre perpay eighteen
Providence, I. The said A. W. Putnam alsoin R.delivered agrees

the further amountconditions mentioned aboveto furnish on same
1 at the of nineteen dol-hundred tons of No.of two timothy price

ton, 1st,Marchdelivered within fromlars to be sixty daysper
1881, offer within fif-in case said Sabre this conditionalaccepts,

23,from A. W. Putnam.”teen Hov. ’80.days



[Grafton,v. SMITH.SABRE664

22, 28, 1881, Putnam1880, deliveredto AprilFrom November
Providence, of for which hetonsat 107.54 hay,theto. plaintiff,

frommade PutnamThe paymentscredited.' plaintiffwas duly
his credits thetime, this and byexceedingtime to during period,

$38.72.ofsum
The asked todid not elect to testify. plaintiffdefendantThe

mailéd at Prov-sent Putnam a letterthat hetobe allowed testify
23, 1880, hisfrom Novemberfifteen acceptingwithinidence days

toThe court refused allowthe two hundred tons.deliveroffer to
heto andthe testify, excepted.plaintiff

searched,had been and thatPutnam’sthatIt papersappeared
was found.from theno letter plaintiff

of November 23 wasthat theclaimed writingThe defendant
Putnam, inSabre writ-not accepted bya bypropositionmerely

it camein withinit was notthat because accepted writing,ing;
; that,L., 220, and in order toc. s.frauds 16)the statute of (G.

theof the offer mustofto the any part hay,hold Putnam delivery
NoyemberfromfifteenSabre withinbeen by dayshave accepted

offer wasthat if thealso contended properly accepted23. He
ondefendant, a theit contained undertaking onlythe personalby

terms,Putnam, not, in orand did either implication,of bypart
intendment, that itextend to his legal representatives;by legal

his death itsand with endedtofor him perform,was personally
it.to enforceand the rightperformance

offor the the threethat the contract deliveryThe court found
December, wastons, andin January, February, legallyhundred

23, 1880,Sabre, or November andon aboutaccepted by parol,by
date, thefrom that to which defendantfifteen findingwithin days

of the offer tothere was no deliverand that acceptanceexcepted,
in March andthe hundred tons April.two

as follows:courtThe assessed damages
December, $2, $96.38in @48.19 tons short

tons short in 368.64@$6,61.44 January,
March, $7,andtons short in 579.81@82.83 February

$1,044.83
thewhich is to be added from death of Putnam to theto interest

of the commissioner ofof the commission insolvency.expiration

Adams, for theBurleigh plaintiff.

Batchellor, for theMitchells defendant.Bingham, <f-

Blodgett, 23, 1880,The written of NovemberJ. agreement
of two thethe names the ofcontains contracting parties, signature

consideration, theto be the andthe one charged, promisesought
the other There is noth-ofand party. consequentlyacceptance

it as a contract for the sale of threeto validitying lacking give
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tons of the defendant,hundred deceased to the and for itsbyhay
16, 221,within the time under s. Laws,e. Gen.delivery specified,

which that “No contract for the wares,sale ofprovides orgoods,
merchandise, for the of more,dollars or isprice thirty-three
valid .... unless some note or memorandum thereof is in

and the to be or somewriting, signed by party bycharged, person
him thereto authorized.” The defendant’sby construction of the

in this has no inagreement respect law.support
His claim that was excused reason of Putnam’sperformance by

death stands no better. The of the wassubject-matter agreement
and not servicesproperty, skill or taste.personal Put-requiring

nam to do which notstipulated be donenothing might by proxy,
and it is therefore immaterial whether wasperformance prevented

death,his otherwise,or was,because if itby the contract ofbeing
a kind which be carried out his itmight wasby representatives,
incumbent on them to fulfil it within a reasonable time after his
decease, or inrespond damages.

The arises from the exclusionremaining question of the plain-
tiff’s offer to that he letter,sent Putnam a mailed attestify Provi-
dence within fifteen after the date of Putnam’sdays proposal,

his to deliver the twoaccepting hundred tons ofproposal hay.
that the have beenConceding plaintiff allowedmight properly

letter,to to the of the he wastestify excludedmailing asrightly
contents,a witness to its of which Putnam must be deemed to

have had because the is that heknowledge, presumption received
the letter due course Ev., ;of mail Gr. s.by and this(1 40) pre-

is rebuttednot thesumption mere fact thatby the letter was not
found his after his decease. Theamong papers case presented,
then, is the one where theordinary to a transactionliving party

it,offers himself as a witness in torelation when the other party,
dead, cannot and thebeing statute bar L.,testify; applies. G.

228,e. s. 16.
overruled.Exceptions

Smith, J., did not sit: the others concurred.

Carr v. Ashland.

Laws, 75,The 7,statement Gen. c. s.required of the exactby whereplace
received,a traveller on adamage if,to is is sufficienthighway upon the

in it,information contained and the exercise ofby reasonable diligence,
thethe officers of town can find the place.

Case, for a Facts found ainjuries upon referee.highway. by
28, 3,The accident 1882,1882.happened January theFebruary

“filed with the town-clerk a statement as follows:plaintiff To


