
June, v.CARR ASHLAND. 6651883.]

tons of the defendant,hundred deceased to the and for itsbyhay
16, 221,within the time under s. Laws,e. Gen.delivery specified,

which that “No contract for the wares,sale ofprovides orgoods,
merchandise, for the of more,dollars or isprice thirty-three
valid .... unless some note or memorandum thereof is in

and the to be or somewriting, signed by party bycharged, person
him thereto authorized.” The defendant’sby construction of the

in this has no inagreement respect law.support
His claim that was excused reason of Putnam’sperformance by

death stands no better. The of the wassubject-matter agreement
and not servicesproperty, skill or taste.personal Put-requiring

nam to do which notstipulated be donenothing might by proxy,
and it is therefore immaterial whether wasperformance prevented

death,his otherwise,or was,because if itby the contract ofbeing
a kind which be carried out his itmight wasby representatives,
incumbent on them to fulfil it within a reasonable time after his
decease, or inrespond damages.

The arises from the exclusionremaining question of the plain-
tiff’s offer to that he letter,sent Putnam a mailed attestify Provi-
dence within fifteen after the date of Putnam’sdays proposal,

his to deliver the twoaccepting hundred tons ofproposal hay.
that the have beenConceding plaintiff allowedmight properly

letter,to to the of the he wastestify excludedmailing asrightly
contents,a witness to its of which Putnam must be deemed to

have had because the is that heknowledge, presumption received
the letter due course Ev., ;of mail Gr. s.by and this(1 40) pre-

is rebuttednot thesumption mere fact thatby the letter was not
found his after his decease. Theamong papers case presented,
then, is the one where theordinary to a transactionliving party

it,offers himself as a witness in torelation when the other party,
dead, cannot and thebeing statute bar L.,testify; applies. G.

228,e. s. 16.
overruled.Exceptions

Smith, J., did not sit: the others concurred.

Carr v. Ashland.

Laws, 75,The 7,statement Gen. c. s.required of the exactby whereplace
received,a traveller on adamage if,to is is sufficienthighway upon the

in it,information contained and the exercise ofby reasonable diligence,
thethe officers of town can find the place.

Case, for a Facts found ainjuries upon referee.highway. by
28, 3,The accident 1882,1882.happened January theFebruary

“filed with the town-clerk a statement as follows:plaintiff To
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of Carr,in the Harrisonof Ashland Grafton. ofcountythe town
oath certainin said on states that aHolderness county, highway

Ashland, at at thea of thein said junction highwaypoint leading
in said with theHorace J. Beede’s house Holdernessfrom highway

Ashland,house B. F. Cox in said andthe ofleading by extending
rods, 1882,six on the 28th ofabout wasJanuary,dayeasterly

defective, insufficient,snow, and in want ofwithobstructed repair,
thereon; reasonfor the travel that of saidunsuitable byand

defect,obstruction, and want of of saidrepairinsufficiency, high-
Carr, said ofthe said Harrison on 28th atday January,way,

about six rods on saidand thereofsaid easterlyjunction highway
Ashland, with his horses and onin said while travelling carriage

&c., &c., forth thewas particularssaid settinghighway, damaged,”
in aof the and the claimed manner notand extent damagesinjury

defendants, referee,the theThe at beforetoo.objected heai'ing
not described withthat the of the was suffi-place injuryobjected

of B.the house F.exactness. The road Coxbycient leading
enterseast The Beede road it fromruns and west. uponnearly

it. A of thenorth, and is to travelthe partnearly perpendicular
road,and a west on thefrom the Beede road east Coxpartgoes

a short distance on thetracks for formertwo travelledmaking
road, track of the Cóx atwhich unite with the travelled road

SQme of thethree or The accidentfour rods apart. placepoints
frombetween them and feet thewas westerly junction. Byfifty

measurements the couldreasonable and plaintiffmaking surveys
moredescribed the of the accident The nexthave plainly.place

filed,the the defendants’ officersvisitedstatement wasafterday
location,exact but onthe of the accident and found itsplace

not the statement.information given by

Wilson,J. for the The notice is sufficient. G. L.’L. plaintiff.
75, insufficient, the from tak"s. 7. If defendants areo. estopped

beenthe It comes too late. It should have takenobjection.ing
3,noticethe first The was served 1882.at Februaryopportunity.

it, it,acted and treated it as adefendants uponThe recognized
the theand sufficient notice to time of the beforevalid hearingup

27,referee, 1883, thereand whatever havemayApril objection
the noticebeen to was waived.

“ exact,Adams, the defendants. The wordsforBurleigh
75,L., s. bethe c. should con-in statute 7)(G. strictlyplace”

courts,Bath,v. H. 67. The MassachusettsLeonard 61 N.strued.
statute, thatother noticethat their among things,providing,say

“ time, and of the saidof the causeshall be place, injury,”'given
or which the isto to the town to noticeis intended secure city

the exact theto and as to naturesuch asinformation localitygiven
be able for itselfdefect that it will to whetherof the alleged judge

defect,exists, to ifand the a realof actioncause repairreallyany
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one, 1;results from it. Miles v.before 130 Mass. 40­injury Lynn,
Mass,River, ; Lawrence,v. Fall 130 115­ Noonan v. 130Donnelly

Boston,161; v. 128 Mass.Mass. Larkin 523.
statute of a toThe Vermont 1870 notice berequired given,

when“the time and where said re­wasstating place injury
ceived.” this statute the court of thatUnder state has uniformly
held an accurate of the essential to thedescription place validity

425;46of a notice. Law v. Vt. Babcock v.Fairfield, Gruilford,
; 30;Concord,519­ Bean 48 Calais,47 Vt. v. Vt. Reed v. 48 Vt.

“was,In the last case the described7. in the notice inplace the
Rideout,”near the residence of Franklin and it washighway

insufficient,held the court in substance that the noticesaying
should as and to the as ispoint directly plainly place reasonably

to its character and Inpracticable, having regard surroundings.
Warren, 19,v. 49 Vt. thePurrington wasfollowing description

“held insufficient: on the near the widow Irahighway Grandy’s
a short distance on the road fromdwelling-house, saideasterly

428,house.” In v.Holcomb 51 Vt. the noticeDanby, following
was held bad: “on from Four Cor­highway leading Danbury

Tinmouth,ners to ofnear house H. Herrick inS.by Danbury.”
The to a not with theinjury happened local­stranger acquainted

house,twelve rods north of the a in theity, by log highway.
There was an orchard on one side of the road the ofopposite place

accident,the a division fence between farmstwo thirteen feet
south, and See,a small or also,three four rods distant.bridge

Readsboro, 522;v. 52Boyd Perry Putney, 533,Vt. v. 52 Vt.
536.

The notice is law,bad on its as matter offace because it states
either a location,six rods inchangeable or twopoint varying

effect,about six rods In itplaces the accident tookapart. says
at a and it didthat not takeplace given point, at thatplace point

but about six rods thereof. Here is a contradictioneasterly plain
of terms. Where should the selectmen look for the theplace,—at

notice,named in the or about sixjunction rods of thateasterly
? Should look for one or twopoint ofthey place, accident ?places,

If it is claimed that two were intended the notice toplaces by
accident,onecover and that “the at the ispoint a suffi-junction”

“one,cient of about six rods ofdescription this doeseasterly” point
not describe the other exact How isfar “about six rods”?place.

four, five,One call it another andmight another five and a half
rods, and different boards of selectmen not better.might agree any
The statute does not the exactsay norplace substantially,
about the exact stated,It is the exact that mustplace. beplace
so that three selectmen could each to the samego exactsingly

aid of the notice alone.spot by
The referee finds that the could have describedplaintiff the

more had he madeplace reasonable andplainly measure-surveys
ments. His laches debar him from considerations.equitable



v. [Grafton,CARR ASHLAND.•668

till tbe trial of thetaken to tbe noticeneed beNo objection
need not be mentionedof the Itcause. It is no part pleadings.

is It is aNoin declaration. special plea required.the plaintiff’s
case,the andto the ofmatter of evidence proof plaintiff’snecessary

Lincoln,issue. v. 32 Vt.the Kentansweredmaybe by general
286;591; District, 35Barton, Doy­an School40 Vt. v.Matthie v.

Sherburne,520; 53Vt. Pratt v. Vt. 370.

Carpenter, the of the state-toJ. The sufficiencyobjection
outThe need not set thement was made. plaintiffseasonably

declaration, or that he has filed one. Ithisstatement in allege
cause of action. 1 Oh. PL 222-225. Theforms no of thepart

defence, and be taken advan-it is matter of■omissionto file may
issue Ch. Pl. or beof under the (1 491), may pleadedtage general

Bath,so in Leonard v. 61in It wasbar of the action. pleaded
N. H. 67.

it is claimed the wasWhether the exact whereplace damage
notice, isin the areceived is preliminarysufficiently designated

the court. Likeof and fact to be determined bylaw■question
however, submitted withit bekindred properquestions, may,

151;H.v. 33 N. Field v.instructions to the Bartlett Hoyt,jury.
513, 521; Brown, N. H.v. 58 94. It isN. H. Hall47Tenney,

court should find either thatnot to its decision that thenecessary
received, it was received at theor thatwasdamage place■any

within the mean­an exactIf the notice describes placespecified.
nonsuited, orstatute, beof the the cannot subjecteding plaintiff

the court either thatto a verdict him a finding byagainst upon
atreceived,no or it was received a differentwas thatdamage

and,was ifThe thewhether plaintiff injured,place. questions
was, the named in the state­he whether he atwas injured place

ment, thetheir verdict thereon isare for the To plaintiffjury.
■entitledas of right.

face,seldom, ever, bad itsA if be declaredstatement can upon
to out the with sufficientfor the reason that it fails placepoint

of the most andA generalaccuracy. description, apparently
character, to the locate theindefinite when ground, mayapplied

exactness; as, if it is said to be awith the utmost uponplace
town, or in a certain school or dis-named in the highwayhighway

town, the fallsof it is that withintrict the and found highway
hand,On the other athe town or district at a single point.only

fact,instatement of the certainty may, desig-greatest apparent
as, if it isseveral differentnate no or one of places;place, any

monument, isand it showndeclared a certainto be at or opposite
monument, that there are similarorthat there is no such many

monuments situated apart.widely
of thein a statement placeThe of the statute requiringobject.

be filed with the town-clerk withinreceived towhere isdamage
theis, examineten enable the town authorities toto placedays
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after the and before the condition of the-­alleged injury,shortly
altered the theis action of elements orhighway materially by

otherwise, to end that for themselvesthe whetherthey judgemay
action,has cause of and measures tothe a takeplaintiff just pro­

the town from and useless costs or fromtect unfoundedunnecessary
Bath, 61 N. H. IfLeonard v. 67. the statement soclaims. desig­

town,the that the officers of the men ofnates commonplace being
can,and the exercise of reasonable-­understanding intelligence, by

and without other information from the findplaintiff,diligence
received,itexact where is claimed the was itthe is-­place damage

sufficient itin this because answers the of therespect fully purpose
the information contained in thestatute. Whether state­upon

the could be found the exercise ofment reasonable dili­place by
fact,of tois a be determined the evidence-­questiongence upon

the court at the trial term. Its is not reviewed orfindingby
term,reconsidered at the law if there was evidencecompetent

Smith, 125;could be made. v. N. H.which it 58upon Lefavor
19; Dexter,N. N.58 H. v. 61 H. 91.Fox WhitcherTuftonborough,v.

the isThe exact where received a dis­place damage comprisemay
the of rods. Thetance be receivedupon manyhighway damage may

two or more A statement is notin insufficientplaces. necessarily
it declares that the was received at abecause nameddamage point

orand thence for a certain distance to another that itpoint,
or itwas received at two more or because describes onepoints,

and two or more are found to theanswerplace places description.
It be that all these cases the is withinmay place designated

could,no ofsuch that common withpersoncertainty intelligence
effort, fail to it. The statute does not re­reasonable identify
the defects in the it isthat which claimedquire byhighway,

caused,that the was should be Casesinjury specified. may
in which a statement in strict thewith let­happen compliance

the statute would fail to theter of information which thegive
Aintended to be defectiverequire.legislature highway may by

in or near it toreason of an calculated horses.object frighten
356; Westmoreland,43 N. H. v.Chamberlain v. DarlingEnfield,

traveller,52 N. H. The in of his horse’s401. consequence taking-­
and, sense,frombe thrown his in a literalfright, may carriage,

receive at a far distant from the and wheredamage place object,
Claremont,the is in v. N.condition. Merrill 58 H.perfecthighway

468. A statement the claimant that he received atby damage
the last named true and a formalplace, though literally compli­

statute, no useful to theance with the informationmight convey
authorities;town on the it tend to mislead andcontrary, might

deceive them. In various other cases the bedamagepossible may
or outside of the more or less dis­received at a point'in highway

from the defect which the is caused. intant Whetherby injury
one,such instances one of the and which or whetheronly places,

be so described in the reason-both should statement thatplaces, by
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which need notfound, are questionsbetheyable maydiligence
determined.now be

con-the informationnot stated whetherhas uponThe referee
reason-officerscouldthe defendants’ bystatementin thetained

claims thatwhere thethehave found place plaintiffable diligence
which are evi-factsbut has merely reportedhe received damage,

Thetheto be considered reportupon question.dence competent
fact, or it bereferee to find theto the maybe recommittedmay

at the trial term.the courtdetermined by
Case discharged.

J., others concurred.not sit: theBlodgett, did

v.State Buck.

a rule ofin before a referee underattendancea witnesscauseswhoOne
the forbe courtpunished bycivil process mayarrested uponto becourt

contempt.

the of A.Attachment, onfor complaint Sallycontempt,
the de-of thein favor complainant againstAn actionWright.

court, and a before the ref-the hearingwas referredfendant by
The son was a mate-Woodsville.had at complainant’swaseree

herbehalf, attended the ather and hearing request.inrial witness
on the stand asthe wastaken while complainanta recessDuring

testified, the defendant causedwitness, her son hadbeforeanda
them,sued out hima writ by againstbe arrestedthem to upon

and her sonTheat the next term. complainantreturnableand
from, andclaimed to be privileged pro-in Theyreside Vermont.

court the defendantarrest. The adjudgedthetested against,
the suit inunless he discontinue whichthatand orderedguilty,

he a fine of 30arrested,her son wereand paythe fcomplainant
costs; defendant excepted.theand and

thefor complainant.B. Smith Vermont),W. (of

for the defendant.Page,B.S.

action,Cabpentek, andto an their witnessesJ. The parties
trial,the and while to or return­in attendance upon goingwhile

trial, liable to arrest. Theof are notthefrom privilegeplaceing
benefit, but to thefor their administra­established protectis not

the free and unrestricted attendance ofWithoutoftion justice.
witnesses, cannot be administered. Exand justice parte■parties

Constable,958; Q.2v. B. Per­Cobbett, & B. Newton 166.E.7
arrest, do else totheir or obstruct theanythingsons who procure

court, Hawkins,of Colev.a are contempt.of guiltyproceedings
90;61094; v. Mod. Bx 7Cagnoni, King,2 parteStr. Garibaldo


