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& a.Keniston v. The State.

The constitutional that no shall hold the officeofprovision, person judge
after ofanyof court he has the age seventy years,attained does not

to of theapply justices peace.

Corpus.Habeas The were arrested on aplaintiffs complaint
kill,an assault with intent to and before Williamcharging brought

Sbaekford,A. a of the for the ofjustice peace county Rocking-
examination,ham, for and bim towere ordered furnish bondsby

court,for their at the and stand committed tillappearance supreme
is,said order be The whether saidperformed. question justice

to makewas such order reason of his hedisqualified by age, being
old.seventy-six years

for theCopeland Hdgerly, plaintiffs.Sf

Mellotvs,for tbe state.

Allen, J. is,Tbe whether a of thepresentedquestion justice
ofreason attained the of isby dis-peace, having age seventy years,

to bear tbe examination a crime,of withqualified person charged
and commit him for want of bail. The claim that theplaintiffs
act of the in and them to furnishmagistrate examining ordering
bonds for at the court was his officialappearance supreme beyond

law,and unauthorized reason of article of tbe sec-powers, 78by by
constitution,ond of tbe that “Nopart shall boldproviding person”the office of of court after be has attained tbe ofjudge any age

years.seventy
Tbe office of of isthe not one ofjustice thosepeace expressly

named in article 78 as withheld from reason ofpersonany by age.
character,the office is in its incumbent,and theTbongb judicial

in the trial of causes hiswithin and thejurisdiction examination
crime,of with be court,said to sit as itpersons charged a ismay

court,distinct from tbe office of of a and it would not seemjudge
tbat the framers of the constitution intended to include within that

ofoffice the office of the withoutjustice it in terms.peace naming
Tbe article excludes of tbe of fromany person age seventy years

“ the court,office of of or of orholding judge any judge probate,
ofsheriff No others are named. If itany was intendedcounty.”

to a of the within theplace justice article,restriction of thepeace
and the officewas not mentioned name because it wasby thought

be included court,to within that of of the same reasonjudge any
have led to tbewould omission of tbe of wbo injudge probate,
sense is of a court.every judge

constitution,The ofintention the framers of the and the proper
of theconstruction article in which is thequestion, ascertainment
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to the con-intention, manifest referenceare made moreof that by
of court orthat “No justicetext. 79 judge anyArticle provides

or be of counsel to oract asof the shall any party,peace attorney,
or bematters which shall comecivil suit in broughtoriginate any

the office ofas or of Thebefore hini peace.” judgejudge justice
in this article as separateof the areand peace recognizedjustice

itoffices, named in two instances. Haddistinct eachand being
former,in the no suchthe to the latter rep-been intention include

used.or The samewould have beenetition necessary probably
78, ofin article where the officehave been usedwouldphraseology

“ ofIf the office ofthe is not named. anyof judgejustice peace
in-broad tointended as acourt” was descriptive phrase enough

aduties for the most ofall officers whose are part judicialclude
fornature, the that reasonof andand particularly justices peace,

not,78, for thein would samewere not named article theythey
maxim,reason, been in article 79. Thehave designated expressio

&c., Articleunius, the context.is illustrated and made emphatic by
thesuffer fromthat “In order that the notmay75 provides people

who failin of of the shallcontinuance place any justice peacelong
his with andthe duties of office abilityin importantdischarging

becomeof of the shallall commissions justices peacefidelity,
dates,from their andat the of fivevoid expiration years respective

commission, ifof the same necessary,the may,expiration anyupon
torenewed, as most conduceor' shallbe another person appointed,

the limit of the office is here fixedof state.” Thethe well-being
- would ex-no is that the commissionfive and hintat givenyears,

renewed, meanwhile haveor be if the shouldnot appointeepirej
on thator wouldthe of thatreached years, peopletheage seventy

“ dutieshis thesuffer from failure to importantaccount discharge
andof his office with ability fidelity.”

intoin since introductionhas been no article 78 itsThere change
thata and from the fact jus-constitution hundredthe years ago;
in theirand actedof the have been havetices peace appointed

to no one haswithout and that timeoffice duringregai’d great age,
to office andin court the of their hold theraised question right

under-duties after the of the commonits seventy,ageperform
of the wasmust have been that the office ofstanding justice peace

court;”of thatin the “office of as phrasenot included judge any
theTheis used in the constitution. upongeneral understanding

1818,the sincebeen evincedhas by legislature continuouslysubject
when, of constitu-a that the theafter preamble reciting provision

court,to thehold office of of anytion forbidding person judgeany
cases,had,sheriff of in certainof or any countyjudge probate,

that toit was enacted no anybeen person appointeddisregarded,
of offices should hold theone these them)(naming appointment,

office,of or fee or there-the receive salaryor any duty anyperform
offor, he in the office ofuntil should have secretarydeposited

Laws,the his N. H.a of date and of birth.state certificate place
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g.1830, II, statute,tit. 4. The same with the additionsubsequent
of clerks of courts and of lias since been ineverregisters probate,

G„S„ 15, 1; S., 15, 1; ;St., 17,force. R. e s. e. s.C. s. Gen. c. 1
g.L., 18, s. 1. Justices of the inwere never named thepeace

statute those to file the it beencertificate. Hadamong required
understood the that those officers wereby legislature disqualified
from at the in-of would have beenacting age seventy years, they
cluded in the statute those of deemedwhose it wasamong age

to evidence in a office.necessary preserve public
146,It Petition,has been decided in N. H.Golding's 57 citing

Graves, 408,Moore v. 3 N. H. that the officean infant cannot hold
of of the That decision was notjustice foundedpeace. upon any
constitutional or statute but the common-lawdisqualification, upon

law,of infants to duties. commondisability Atperform judicial
of not,of and are that rea-persons forseventy years age upwards

son, under any disability.
York,In New under a of the constitution thatprovision “No

shall hold theperson office of or of courtjustice judge any longer
than until and the last of December nextincluding after heday
shall be of it has been decided thatyearsseventy age,” the restric-
tion of to of the Mann,v.age applies justices 32peace. People

“Hun 441. The of YorkNew has establishedLegislature courts
of of thejustices and the in thepeace,” restrictedlanguage clause
of state,the constitution of that in the absence of wordsconflicting

context,in the leads to the conclusion reached in theforcibly case
last cited. The reasons for the decision in that case are not appli-
cable here.

is,The conclusion that in New a ofHampshire thejustice peace
is not fromdisqualified to his officeperforming any duty pertaining

reason of more thanby of andbeing theseventy years age; pro-
of the in theceedings examinationmagistrate andhearing making

the order for bonds,the to were within hisplaintiffs lawfulgive
The willpowers. or bonds for theirplaintiffs recognize give

or stand committed.appearance,
Writ denied.

Doe, J.,C. did not sit: the others concurred.

Wiggin Hodgdon.v.

A debt abybarred indischarge bankruptcy may bo thebyrevived
it,debtor’s to whetherpromise pay the promise is made after his dis-

charge, or beforehis and after thedischarge of thefiling bankruptcy
petition.

itBut is not byrevived a conditionalpromise.


