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Londonderry.Crowell, App't, v.

Laws, 49, 2, a town take land a publics. to forauthorizingUnder c.Gen.
“consent, necessarywhen land thereforcemetery without the owner’s

a con-byat reasonableany pricecannot be obtained in suitable place
owner,” itthe the most suitable land be taken whenmaytract with

contract.price bybe obtained at a reasonablecannot
within twentythat no shall be laid outcemeteryThe statutory provision,

athe of dwelling-does not prohibit takingof a dwelling-house,rods
which it stands.house the land onand

alaying pub-a of on a for outAt a trial board selectmen petitionbefore
of isthat a member the board disqualifiedlic thecemetery, objection

a land-ownerbyof is wavedhis to one theby relationship petitioners
fact, theto trial on the merits ofof the and goinghaving knowledge

to the board.the objectionwithoutpetition presenting
the town-clerk isgivenof the trial was not toThe that noticeobjection

not thenotice, presentwho and doeswaived a land-owner has hadby
to the board.objection

laid the ofexercising powerout a towncemetery, byA public legally
town.bybe vote of thedomain, majoreminent cannot discontinued

Appeal tbefrom out of a ontbe plaintiff’slaying cemetery
There another oftbe defendants’ selectmen. wasland appealby

out a ceme-tbe action of tbe selectmentbe from layingplaintiff
a Both weretbe same on second appealsat petition.placetery

commissioners.to thereferred county

Batehelder, tbeMorrison, whom were Frink forR. withG.
it, toIf case we should ask tbe courtour requireddefendants.

510,v. N. H. boldsso much of Railroad 57 asoverrule Enfield,
that, those set in tbean other than outobjectionsupon appeal,

nobe to tbe out. That decisionmade laying givesappeal may
not in thematerial words found act of 1862force to apparently

atbe a to fromwas first law land-ownerauthorizing appeal(which
St., 63, 12,in c. s. as nowbut inserted Gen.out), theylaying

tbe Laws. tbe act of 1862 tbe commis-in Generalappear By
ofto tbe tbe out of saidweresioners “pass upon question laying

land-owners,of toand tbe amount tbe severaldamageshighway,
to the court order tbe decision ofand theiraccording report may ”affirmed,reversed, be,to casetbe be or as theselectmen may

“Statutes,while, the were to consider andGeneral they reportby
to which the as setthe matters in was takenregard appealupon

of bethe and the decision the selectmenforth in maypetition;
affirmed, court,modified, the toor reversed theaccordingby report

Now, what rule of construction are theof the commissioners.” by
“ in the to be orwords, set forth deemedas petition,” superfluous
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Moreover, is? such a decision against public policy.inoperative
to be informed withinfor a orPetitioners cemetery oughthighway

the are thetime limited statutes what objectionsthe supposedby
out, whether to to themthat decideto the yieldthey maylaying

too,their Theover or maintainand ground. public,begin again,
to have all theneed the road or objec-who oughtmay cemetery,

time, not out ofthe and betions stated within keptprescribed
months, of fruitlessandneeded use litigation,by possibly years,

not to thein the end be defeated someand ground goingupon
of the land. in the ab-merits of the question taking Although,

remedies, out selectmen besence of other an illegal laying by may
certiorari, refused the courtthe writ will be wherequashed upon

v.substantial has been done. Railroadcan see that no injustice
163, 175,64;Folsom, 34 N. H.46 N. H. Petition Landaff,of

be as soon asthe for a certiorari should176. So broughtpetition
discovered, ifof and it be deniedthe error is maycomplained

Tucker, 405;N. H. State v.Petition 27unreasonably delayed. of
3 N. H. 312.Bishop,

If, certiorari, will tofor the be confinedon a petition petitioner
the reason should he bethe case made withby petition, stronger

Hence,thus bound an which is a matter ofupon appeal, right.
tono the form of the should bewe objections regarded,say petition

the do notnone been stated in Suchhaving appeal. objections go
merit of the The had a full toto the taking. parties opportunity

heard, ifbe unaffected defects in the there werepetition,by any
kind,of the first beforeAn that made for timeobjectionany.

commissioners, comes too late. v. 48the Wentworth Farmington,
; Petition, 278,N. H. Patten’s 16 N. H. 281.207

the first is andYet if were before the court itpetition (as not),
it,to that could be raised to it was sufficient toobjectionopen any

the selectmen It stated what thejurisdiction.give petitioners
“desired with sufficient to enable the selectmen to actprecision

and to theirin the make a record of andproceedings,”premises,
Petition,that was Patten’s N. H. 280.16enough.

if for toThe would be no reasonirregidarities, any, good refusing
theaffirm the out. So far as the meritslaying brings upappeal

of the have been the commis-controversy, they passed upon by
sioners, their isand decision an themindependent judgment upon

“disinterested tribunal. and thata have found reportedby They
no other location to which attention directed for awas cemetery
lot North was so suitable andin every-Londonderry practicable,

considered, lot,the there a neces-as Crowell that was publicthing
for the and that Crowell refused to sell the land.sity cemetery,

are sufficient to of all other AsThese objections.findings dispose
“311,court, Portsmouth,in N. H. thestated this Peirce 58v.by

is not for error in thequashed pro-original petition necessarily
case,the but so far as it isbefore the wholeappeal;ceedings

commissioners,us, is referred to are to consider thebefore the who
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which, taken;matters in to the is and theirregard appeal upon
affirmed,the decision of the and aldermen bereport mayor may”modified, or reversed.

52,Julian, 59,v. N. 60,In Moses 45 H. it held to be nowas
court,to the theobstacle trial of will issues in thisframedupon

that the of from whose thedecree willjudge probate, establishing
taken,the was was to sit ofreasonappeal disqualified by having

See, also, Smith, 152, 155;written the will. v. N. H.15Hopkinton
514;Bath, 128,v. 35 N. H. v. H.White 35 N.Hayward Landaff,

133;132, Beattie, 455; Barker,36 N.Stalbird v. H. Parker v. 43
35; Harris,Bixby 125, 128;N. 26 N. Brown,H. v. H. v.Wallace

216; Mulvah, 132;N. H. N. Wilson,25 v. 26 H. State v.Gallup
543; 358;N. H. Baker v. 13 N.7 H. v.Bdes Board­Merrifield,

man, N.58 H. 580.
commissioners,But of these the theindependent findings by

to the action of the selectmen areobjections untenable:
1. in inkTwo were without thosesignatures enough counting

in Besides,One would have been sufficient. thepencil. objection
128, 133;comes too late. v. 35 N.Landaff,White H. Lord v.

Dunbarton, 55 N. H. 245.
2. from the of wife toAny objection McGregor’srelationship

Mulvah,one of the was v.waived.petitioners Gallup supra;
132, 133;White v. 35 N. H. v.Railroad 57Landaff, Enfield,

510; Candia 128;508, Chandler,v. 127,N. H. H.58 N.
128, 134, 135;Wentworthv. N. H.51 v.Farmington, Warren 37Glynn,

; 348, 355;Whicker,N. H. 340 v. 11 v.Whicker N. H. Roberts
Stark, N. H. 223.47

3. A formal not towas enable the twoadjournment necessary
toselectmen out the the chairmanlay cemetery, having already

197;refused. v. Manchester,58 N. H. Hall v.Schoff,Hartshorn
301; Washburn, 251, 256;39 N. H. Butler v. H.25 N. v.Tyler

Flanders, 371,58 N. H. 373.
4. There were no that the exerciseprevious preventedimpressions

of a fair and in conversations a whichjudgment, nothing upon topic
about,was hadand which been ineverybody talking brought up
“of out a showstown-meeting laying cemetery” any—that —that

misconduct or unfairness. If such could avail as to theobjections
lot, lot,Crowell would defeat outthe ofthey equally laying any

selectmen,either the or in town whom couldby by anybody they
Greater latitude should be allowed the ofappoint. necessityfrom

the case and the unavoidable discussions which arise in an applica­
selectmen,tion of this character to than in proceedings by county

these,commissioners. But even as to herenothing appearing
bewould to set aside their v. febor­Peaveysufficient report. Wol­

19;288, 292;37 N. H. Fox v. 58 N. H.ough, Tuftonborough,
Hayward Bath, 100, 105; Thompson Conway,v. 40 N. H. v. 53

622,N. H. 626.
restriction,5. The that no shall be laid out withincemetery



June, v. 45CROWELL LONDONDERRY.1884-1

not forbid the ofrods of a does landtakingdwelling-house,twenty
it; inon it and for and somehas athat dwelling-house paying
Somersworth,Peirce v.this 10cases be quitemay necessary.

369,H. 375.N.
is found to beThe in not a itquestion dwelling-house,building

to be itnot from its a isdoes appear description dwelling-house,
Samuel who takes the butthe of Crowell ofnot property appeal,

Crowell, it was the land after theand placed upon makingHenry
serviceof the and the land-owner. These are all theuponpetition

out;to first and thatthe the secondobjections laying being legal,
of nobecomes consequence.

second, Barker,Yet, to onas the fact that William S. the—the
wife,is a cousin of was nosecond petition, McGregor’s disqual­

ifification. It would have been none he had been a cousin to
the'the in fifthMcGregor, relationship being degree according

law, fourth,the of theto civil instead which is as as our courtfar
Besides,has the the nobefore had moregone. petitioners appeal

Fellows,interest than the Sanborn v. 22 N. H.public generally.
; Petition, 139, 141.24 N.488 Kennett's H.

As to the from their andout theobjections, previous laying
of the the nature of the is to be consid-writing petition, proceding

ered. It was in substance and a theeffect of samerehearing
amended the nature of waswhichquestion upon petition,tan sug-

orthe court tribunal to it. The selectmengested by pass upon
had no to amendments as such. What didgrantauthority they
was in effect the same. not toCrowell that he hadought object
two instead of one to show that his land notopportunities ought

And,to be taken. ofas to both these thefinally, objections,
of the witness Mr. the merits wasexamining aby Sulloway upon

waiver. See before cited.cases
6. It a three-fourths tovote discontinue arequires cemetery.
L., 49, 4;c. Petition,G. s. 22 N. H. 216.Grafton's

Bartlett,G. O. G. K. with whom were Sulloway, Topliff 8pSf
McAllister,O' Connor and Burnham for the No dis­appellant.

should act aqualified such not inperson even theupon petition,
of an order of notice for a v.issuing Railroadhearing. Enfield,

N. H.57 508. It from the thatappears was.report McGregor
Barker,to act because D. onedisqualified W. of the onpetitioners

the first wife,was a brother of and alsopetition, be­McGregor’s
had,cause he either or formed an anddirectly indirectly, opinion

was sensible of a he in to theprejudice, having April, prior presen­
oftation the to the selectmen* formed a favorablepetition opinion

theof known,Crowell lot. must have when thatMcGregor peti­
was selectmen,tion to the that hepresented indifferent,was not

that he lot,was sensible of a in favor of the Crowell andprejudice
Barker,that D. W. one of the wás a brother to his.petitioners,

It act;wife. was ofthe to decline to and itduty wasMcGregor
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vacancies, theto fillthose who were giveof qualifiedthe duty
to the and their wit-and hearfor a partiesof noticeorder hearing,

oath; inmust conduct themselves aand the boardnesses, under
manner, be revokedor their decisionswilldiscreetandlegal, proper,

on appeal.
commissioners,it that not-thefound appearsthe facts byBy

was notof histhe McGregor, placedisqualificationwithstanding
the orderbut that he in ofjoineda qualified person,supplied by

selectmen, that he laidand and Hinckleythe otherwithnotice
nor hear-of atlot, on the 16th May, adjournednot day anyout the

selectman, butthe other was present,Mr. Pillsbury,or whening,
themselves, the sub-after talked uponwere havingbywhen they

of the and others.one petitioners,Colby,with Washingtonject
no to out land for ahad jurisdiction layand HinckleyMcGregor

in such andacted anand improperthey illegalcemetery,public
void.theirto render takingas pretendedmanner

that was ain the first therepetition publicwas notIt alleged
of a new and that landestablishmentfor the cemetery,necessity
obtained in suitable atcould not be any placetherefornecessary

owners; didwith the neithercontractreasonable bya price
in their and condemn-pretended takingand Hinckley,McGregor

consent,his find that landwithoutland necessaryCrowell’sofing
not be obtained in a placecould byfor a new suitablecemetery

to act inthe owner. McGregor being disqualifiedwithcontract
case, his aand notthe place byof being suppliedthe decision

no to take and condemnthe board had jurisdictionqualified person,
his will.for a public cemetery againstof thethe land appellant

898.Lim.Cool. Con.
Crowell, dead,is notthat who nowsaid by objectingIt bemay

first waived his ofat the object-hearing, rightto the jurisdiction
after; this can-but ofever objection jurisdictionto the sameing

rendered, itbefore the decision isIf not takenbe waived.not
court, the be there dis-suitin the mayavail appellatewill and

413,Lim. cited.Cool. Con. and caseson thatmissed ground.
case is notin such irregu-simply proceedingThe actingjudge

if one of thewithouthe is Andjurisdiction.but actinglarly,
is on this thea court disqualified ground, judg-constitutingjudges

the number have con-evenbe void proper mayment will though
result, not the interested Ib.the party.in reckoningcurred

331,Welcome, it to be sufficientv. 6 Cush. was heldRichardsonIn
inan action the court of commonpendingfor dismissingground

of the that the had anfrom aon justice peace, justiceappealpleas,
suit, etc., dismiss notthe motion to was madein theinterest although

and the of motion was known fourwasuntil the case groundopened,
Co., 201,4 was an actionElder v.before. Dwight Graydays Manf.

for his before a of thethe justicewages, peaceby plaintiffbrought
defendants,the and returnable atcounty, againstHampden.for

in The defendants andoffice Springfield.. appeared,the justice’s
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de-trial, for the Theafter plaintiff.the gave judgmentjustice,
the action be dismissedand there moved thatfendants appealed,

the withcourt dismissed sameof and thewantfor jurisdiction;
came toocontended that theIn this case counsel exceptioncosts.

helate, before theit was not claimed magistrateand because
Shaw, J., would have-C. said thisthe objectionwaived exception.

whichto defect of formif the mightmuch force lay anyexception
amended, the service which the de-of inor wantbe regularityany

* * *' where thenot. Buttake of orfendant advantagemay
to issueis the court never had anythat any authorityobjection

the theover the oror parties,jurisdiction subjectanyprocess,
63,Russell, where21 Wend.is void. In JEdwards v.proceeding

orissuedof the has process, proceed­a inadvertentlyjustice peace
to of theis related oneof the suit in which hein theed prosecution

on his attentionit is hisor duty,consanguinity affinity,parties by
Hefact, all furtherto the tocalled proceedings.suspendbeing
beof nonsuit if theon that render plaintiffcannot ground judgment

relative, be reversed.it willand if he does render suchhis judgment
654, of theheld that av. 1 Hill it was justiceIn Foot Morgan,

wife, cannot takeis the sister of A.’s jurisdictionwhose wifepeace,
interest,the in prosecutedin which A. is thoughof a cause plaintiff

therein,another; itand if he renderthe name of judgment mayin
Oowen,J., thewho delivered opin­as void.be treated absolutely

motion, thatin behalf of theion, saidwas counsel abysays, —“It
cause of chal­would be nomarried sistersand juror havingparty

the commonestfor it isI put amongpresume hastily,lenge,—but
Itas an instance of whichin the books disqualifies.”cases affinity

thatof error toon a writ parliament,was liolden very recently,
causewassister to the wife goodthe sheriff’s wife being plaintiff’s

Lee, cited inv.to the Markhamof challenge array.principal
is mentionedOase,1 The sameand Leon. 89.Mounson West’s thing

188, Lond. ed. ofP.of to a Tri.the cause peras challenge juror.
1766; 654,2 Rol. 17.par.

reason of con-is to sit in a causeaWhere disqualified byjudge
consent ofcannot sit evento one of the he bysanguinity parties,

be vacated.the and if he do so the willboth parties, judgment
3 N. Y. 547.v.Oakley Aspinwall,

reference,Smith, of the commissioners wereJ. the orderBy
eachto at the of either ques-directed request party uponreport

ofThe reasonstion raised in the written reasons of appealappeal.
are, 1, isthat thein the first appellant unwillingalleged appeal —

and that the select-that his land be taken and used as a cemetery,
him, of others landdid not to of ormen first havingattempt buy

sell;tosuitable which werefor a in willingplaces theycemetery
2, the was and at thethat there was at the time petition presented,

out,of the of thetime a appellant occupieddwelling-houselaying
; 3, one of the wasa tenant on the land taken that petitionersby
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brother of the wife of one of the selectmen who laid out thea
first cousins of theand other were samecemetery, petitioners

; of the out4,selectman that the return was recordedonly laying
5,town-clerk; that the were insufficient.the damagesby

at theThe last reason to have been abandonedappears hearing
reasons,the the first andbefore the'commissioners. Of remaining

second be as to the of thejurisdictionmay regarded exceptions
third,the as anselectmen over the of thesubject-matter petition;

fourth,;their over the and the asto jurisdiction partiesexception
in thean to the out for defect proceedings.exception laying

for the of land for a whenThe statute provides taking cemetery
“ be obtained in suitableland therefor cannot any placenecessary

L., 49,o.at a reasonable contract with the owner.” G. s.price by
2. statute is to enable to obtainThe of the a town suita-object
ble for a when it cannot be obtainedground public cemetery by”“ wascontract with the land-owner. suitable intendedBy place

accessible,not convenient and but naturea byplace only adapted
and of and adornmentfor a burial-place, capable improvement

to ofcreditable to the and the the dead.memoryliving respectful
commissioners as well as the selectmen have found that noThe

is aother is so suitable as the lot. What suitableplace plaintiff’s
is a of fact to be determined on a consideration ofplace question

the of the case. The term is a rela-all circumstances particular
tive one. be a suitable in oneWhat maymay place community”“ meantnot be in another. suitable theplace legislatureBy any

the most suitable or a as suitable asless than place, placenothing
other, or a as suitable as the town can afford to for.any place pay

Laws, 2,49, shallThe of Gen. a. s. that no becemeteryprovision
store, orout within rods of a otherlaid twenty dwelling-house,

business,of was for the benefit of those whodesignedplace
or distance ofbe to live work within a shorter amight unwilling

The associations from closerburial-ground. proximitypublic
thebe The value of their orproperty profita-might disagreeable.

of their business be diminished. The influ-bleness might sanitary
be In this case thereences of a nearer location injurious.might

was no the lot for when the wasupon petitioned petitionbuilding
to have been the lot for thefiled. It appears placed upon purpose

of the The is of such a character thatdefeating petition. building
store',a whether it is a orthere be question dwelling-house,may

other of business. It would seem unreasonable to hold thatplace
intended for the benefit of the underthe statute was land-owner

be,circumstances. But however that the statute doessuch may
of a itnot forbid the condemnation land with upondwelling-house

for a the for the house if the ownerpublic cemetery, public paying
to it. None of the evils which itchooses not remove was designed

the the landto can because of thehappen, by takingprevent
or removal of the house mustdestruction follow. Necessity may

nodemand the of such a lot when other suitable one can betaking
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landhad. When the is condemned and the owner’s aredamages
and the him,assessed can no bepaid, building longer occupied by

inthe fee the land himremain in toalthough themay subject
of aeasement for his of the landpublic burial-place, oroccupation

ydiichwould be theinconsistent with use for thebuilding public
land was taken.

board hadThe of selectmen theof Ifjurisdiction oneparties.
of the board was ofreason his to somedisqualified by relationship
of thethe of the board was notpetitioners, jurisdiction thereby
ousted. continued to have ofone theirThey jurisdiction, although
number be in this case.might disqualified v.particular Oakley

547,3 N. Y. 562. The could beobjection waived andAspinwall,
merits,was waived the ato on theby appellant withgoing hearing

full of the and without It isknowledge disability objection.
thatclaimed consent will not confer However thisjurisdiction.

be when to or to the case of aapplied subject-matter,may party
orwho cannot sue be sued in an inferior court v.(Oakley Aspin-

wall, this board had theofsupra, 562), jurisdiction subject-matter
theand of parties.
fourthThe reason of is not well founded. The fact isappeal

notice,thatfound the order of and werepetition, recordedhearing
9,the town-clerk Juno 1882. A certifiedby thecopy among

case,made a of the shows seasonable ofpart service thepapers,
and of onorder notice the but noshowspetition serviceappellant,

the,on town-clerk and no of a at theposting town-house.copy
The of beena has No wasposting copy question raisedproved.
at the as to whether a withwas left thehearing town-clerkcopy
or not. If no was left with him. the defect was onecopy which
the could waive and waive thedid atappellant hearing notby
then It is not to see what interest he had inobjecting. easy that

The aof with the town-clerkquestion. leaving would havecopy
the no additional information. It does notgiven appellant appear

interested,that other was orany person objected.
The whole case been heard de novo before the commis-having

sioners, it is to consider other thetounnecessary objections pro-
selectmen,of the none of toceedings them the ofgoing question

offerThe to that the town hadjurisdiction. prove votemajorby
to the all claim his land forrelinquished aappellant upon cemetery,

was the offer to an fact.immaterial A canprove becemetery
discontinued ofa vote three fourths theof votersonly by present

L., 49,and G. c. 4.s.voting.
these itWith views is to examine the tounnecessary objections

the of the selectmen the second Theproceedings petition.upon
ofdecision the selectmen isthe first affirmed.upon Thepetition

second is dismissed.appeal
Case discharged.

Allen, J., notdid sit: the concurred.others
5*


