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Moony & a. v. Downs & GIGNOUX, 7'

A surviving partner’s assignment of all real and personal estate ¢ belong-
ing to me personally, or as surviving partner * * * {o divide
and pay all the balance of said proceeds among all my creditors ac-
cording to law,” conveys his separate property for the benefit of his
separate creditors, and the partnership property for the benefit of the
partnership creditors.

Such an assignment is not rendered void by a mortgage made by the
debtor to secure one of his creditors before the assignment and on the
same day, if the mortgage and assignment are distinet and indepen-
dent transactions, and the mortgage is not made in contemplation of
the assignment.

ForEiGN ATTACEMENT. Facts found by the court. The de-
fendant is sued as surviving partner of W. Downs & Son. The
firm was composed of W. Downs and his son, the defendant. The
defendant assigned to the trustee all real and personal estate ¢ be-
longing to me personally, or as surviving partner of W. Downs &
Son * * % tosell * * * and convert the same into
money * * * o divide and pay all the balance of said pro-
ceeds among all my creditors, according to law, in proportion to
their respective claims.” The plaintiffs claim that the assignment
is void because it does not convey partnership and separate prop-
erty of the assignor, and does not provide for an equitable distri-
bution of the property among partnership and separate creditors.

The day before the assignment was made the partnership goods
were attached by a partnership creditor, and one Caswell loaned
the defendant money to discharge the attachment by paying the
debt, and took his note therefor. The same day Caswell requested
security, and the next morning, before the assignment, the defend-
ant gave Caswell a mortgage of some of the partnership goods.
The assignee took possession of all the assigned property, sold it,
and from the proceeds paid the mortgage debt. The mortgage and
assignment were distinet and independent transactions, and the
mortgage was not made in contemplation of the assignment. The
plaintiff claimed that the payment of the mortgage debt was a
fraudulent preference.

J. W. Emery, for the plaintiff.
Frink § Batchelder and C. Page, for the trustee.
SmrtH, J. The language of the assignment is, “all my real and

personal estate and property of every kind belonging to me person-
ally or as surviving partner of the firm of W. Downs & Son
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* % % {0 divide and pay all the balance of said proceeds among
all my creditors according to law in proportion to their respective
claims.” This is a conveyance of the assignor’s separate property
and the partnership property for the benefit of the respective cred-
itors of himself and of the firm. Unless this construction is given
to the assignment, the words * personally or as surviving partner
of the firm of W. Downs & Son” are superfluous. By law,
Downs, as surviving partner, had the exclusive possession, custody,
and control of the partnership property. He held the legal title,
but in trust for the benefit of the creditors, and for the benefit of
himself and of the representatives of his deceased partner in the
surplus. In Fellows v. Greenleaf, 43 N. H. 421, 429, the assign-
ment was held to convey to the assignee the assignor’s right to the
partnership property in addition to his individual estate, his inter-
est in the partnership property being his share in the surplus after
payment of the company debts. But in that case the assignment
was eoxecuted by one partner only, the other member of the firm
being alive. In this case the assignment was by the survivor of
the partnership, representing himself, and being all that was left of
the firm. Adams v. Hackett, 27 N. H. 289; Boyd v. Webster, 58
N. H. 336.

The debts due from the partnership are also due from the sur-
viving partner. Thompson v. Briggs, 28 N. H. 40. He is charge-
able with the whole of the partncrship debts, and the interest of
the partners in the chattels and choses in action is deemed so far a
joint tenancy as to enable the surviving partner to take the prop-
erty by survivorship for all purposes of holding and administering
the estate, until the effects are reduced to money and the debts are
paid. When the purposes of the partnership are accomplished,
the surviving partner must account with the representatives of the
deceased partner for his just share of the partnership funds. Dyer
v. Clark, 5 Met. 562, 576; Boyd v. Webster, supra; Parker
v. Bowles, 57 N. H. 491, 495, 496; Shanks v. Klein, 104 U. 8.
18. The langnage of the assignment providing for a distribution
of the proceeds of the property “among all my creditors, according
to law, in proportion to their respective claims,” means a distribu-
tion among the individual and partnership creditors of the assignor.
The law distributes the proceeds of the partnership property to
the partnership creditors to pay their claims before any of it goes
to pay individual creditors, and individual creditors have the right
to all the debtor’s individual property to pay their claims, before
any of it goes to pay creditors of the firm. The provision in the
assignment for a distribution of the proceeds of the property
assigned according to law is sufficiently definite to show that the
intention of the assignor was to provide for a distribution of the
proceeds of his separate estate to his private creditors, and of the
partnership estate to the partnership creditors.

Under the finding at the trial term, that the mortgage to Caswell
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was not made in contemplation of the assignment, no question of
fraud in the assignment arises. Whether the mortgage is valid as
against the other creditors of the firm, or as against the assignee,
we do not need to inquire. * If the payment by the assignee to Cas-
well was unauthorized, his account when presented for settlement
in the probate court may be objected to for that reason. Itis pre-
sumed the creditors are fully protected by his bond.

Trustee discharged.
ArLvrex, J., did not sit: the others concurred.

PriME, 4p%, v. FooTE.

The unfitness of a father to perform the duties’ of a natural guardian of -
his minor child may be cause for appointing another guardian in his
place.

ProBaTE APPEAL. The plaintiff is an aunt of an infant daugh-
ter of the defendant. The probate court dismissed the plaintiff’s
petition for the appointment of a guardian of the child. The plain-
tiff appealed, and the facts were found by the court at the trial
term. While the petition was pending in the probate court, the
child was brought to the trial term of this court in pursuance of a
writ of habeas corpus issued on the defendant’s application, and
security being given, the latter case was continued to await the
result of the probate proceeding.

Frink & Buatchelder, for the appellant.
C. Page, for the appellee.

SmrrH, J. The father is the natural guardian of his children,
entrusted with their custody and nurture, and entitled to the en-
joyment of their society and the benefit of their labors. This
power of the father, howeyer, is regarded as a trust confided to
him by the law, upon the presumption that the natural affection of
the parent will ensure its faithful execution. But, like other guar-
dians, he may for inability or unfaithfulness be displaced, and the
trust conferred upon another. State v. Richardson, 40 N. H. 272,
278 ; State v. Libbey, 44 N. H. 321 ; Rex v. De Manneville, 5 East
221; Rexv. Deleval, 3 Bur. 1434, 1437 ; Ex parte Skinner, 9 Moore
278; 2 Sto. Eq. Jur., s. 1841.

In determining the question whether there is occasion for the
appointment of a guardian in this case, the law considers the fitness




