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•with authenticated the of theany writing duly by signature party
to be or his authorized is not admissible incharged duly agent,
evidence as a of the memorandum the statute ofpart required by
frauds.

overruled.Exceptions

Blodgett, J., sit:did not the others concurred.

BELKNAP.

Dudley v. &Foote a.

Hay-scales annexed for use to land in the owner ofthe usual manner by
land, them,the with estate,no of are real andpurpose removing can-

not be orconveyed constructively severed from the soil and converted
into billa of sale not underpersonal property by seal.

Assumpsit, for had and received. Facts Beforemoney agreed.
1850 Reuben Johnson set on his land in the usual man-hay-scales
ner, in an excavation made and stoned for the a ofpurpose, part

16,1852,it in the He died Marchbeing devisedhighway. having
life,the land to N. Johnson for or so as sheMary shouldlong

remain unmarried: and she married before 1856. In the inventory
estate, June,of his 1852,returned in the scales were classed as per-

sonal property.
There Johnson,were six heirs of Reuben one of whom was the

wife of Mr. the Johnson,On of N. theGage. landmarriage Mary
was and the theof six heirsabsolutely exclusively ofproperty
Reuben, unless their were lessened orrights a bill ofqualified by

seal,sale of five sixths of the not under which allhay-scales, the
heirs Mrs. 15,Mr. Novemberexcept Gage 1858.gave SoonGage
after Mr. sale,received the bill of he a similarGage bill ofgave
one half of the scales to Russ. Similar bills of that half were given

1, 1874,Russ to M.G. andby G. M.Dudley, toApril by Dudley
22,the 1882. The bill from Russ to M.plaintiff, April G. Dudley

was written Mr. In 1856 and all1857 the heirs ofby Gage. Reu-
ben Mrs. five sixthsexcept of the land to Mr.Gage conveyed Gage,

now, been,and the land is and for has Mr.many years occupied by
and his wife. Before RussGage a bill of sale to M.G. Dud-gave

Russ,the scales were used Mr.ley and each halfby ofGage taking
the ;and half of the ofprofits and thepaying sameexpense repairs
division of and was afterwardsprofits made Mr.expenses by Gage
and M.G. until the latter a bill ofDudley, sale to thegave
plaintiff.

Since the received her bill of saleplaintiff and for several years
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done thebefore, of the scales anddefendants have hadtbe charge
andaccount of theof an receipts, annuallywork weighing, keeping
totheir Mr.a commission for services) Gage,them (lesspaying
this suit theBeforehim to be sole owner. bringingsupposing

theirof the inof the defendants one halfdemanded moneyplaintiff
the scales.to the owners ofhands belonging

Dame,v. 38Barnard, the cited DameforBarnard plaintiff,£
170;429; 2 Hall v. Young,v. Kern.Warring,N. H. Snedeker

School-District, H.134; 35 N. 477.ser v.N. H. Key­37

Buxton, character of theThe prop­for the defendants.W. G.
from tocannot be personalty by agreementchanged realty of.erty

56; 6Hollis, Richardson v.98 Mass. Copeland,Burk v.parties.
587; McCarthy,538; v.Gibbs v. 15 MadiganEstey, GrayGray

Fuller,376; v. 28 Me. 545.Mass. Trull108
ofan unsealed instrument waycannot be barred byA byperson

estate, but deed on record. Ger-of his to real byrightestoppel
384; Brown, 4 Mass.v.26 Me. KelleranWharf,v. Unionrish

Holmes,443; Mass.v. 15 152.Whitney

Crowder,side, 81Stone, Arnold v.the same citedonShirley
Davis,413; 76; R. Thomas v.v. 17 S. &Ill. 56 Gray Holdship,

Mo. 72.

the reala ofDob, The being originally partC. J. hay-scales,
them, not toJohnson, with the soil underestate of Reuben passed,

tes-theheirs, a well and stonedexecutor, his ashis but to dug by
them; and theirhave topassedthe wouldtator at same titleplace

notwasthethe character ofwas not divested and propertylegal
Theof'the executor’s inventory.the classificationchanged by

of the heirs)to Mrs.of the that Gage (onesixth scales passedpart
of the wholeher undivided sixtha ofhas not ceased to be part
her co-heirsrest of the tract wastract of land. The conveyed by

the landno interest inhasThe acquiredto her husband. plaintiff
descent, thedevise, anddeed, ques-orprescription, estoppel;by

of the scales became theare, per-one half plaintiff’stions whether
canwhether, shein this action ofand assumpsit,sonal property,

defendants, arethe whoincome receiveda of therecover bypart
is of his wife.whoof Mr. agentGage,agents

and Mrs.to Mr.under the belongsThe land weighing apparatus
the defend-of the income receivedundivided byand an partGage,

land; theand iffor the use of that plaintiffisants compensation
tonot be entitledincome she would anysome of thecould recover

in the income.includedthe rentof ground
ofofto a transformation parthas not consented anyMrs. Gage

thelandnor theinto uponthe scales property,personal imposed
to herof the propertyincumbrance right keep personalplaintiff’s
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the landit; could notthe cotenants of Mrs. subjectand Gageon
If, sale,ofthe billsto her detriment.an incumbrance byto such

asof one half of the scaleshad become owner personalthe plaintiff
under a licenselandhalf would thethat Gages’occupyproperty,

unauthorized, and which Mr.Mrs. claim wasmightwhich Gage
v.in time. Houstonor limitedclaim was revocableGage might

Hibbard, 269;H.505; 58 N. Tay­46 N. H. Batchelder v.Laffee,
302;Gerrish, 569; 2Morse59 N. H. v. Graylor v. Copeland,

Leadbitter, 13 M. &31;N. Y. v.v. 84 WoodLucksinger,Wiseman
284;Andrews, v.838; Cornishv. A. & E.Adams 15 (N. S.)W.

Stubbs, Watkins, Q. B. 400.334; L. R. 9P. Mellor v.L. R. 5 C.
license,of theor other terminationor without a revocationWith

coulda whether the rightfullythere would be question plaintiff
areAnd ashalf of scales where are. they prob­her the theykeep

of them wouldindivisible, of the whole or halfand a removalably
estate, awould beof Mrs. real there ques­be a destruction Gage’s

her halfthe could away.tion whether carryplaintiff rightfully
thethe difficulties of ownershipBut it is not to considernecessary

contends, Mrs.the or to whether Gage’sfor which plaintiff inquire
could, deed, an undivided por­cotenants constructively changeby

of the intotion of a stratum of a section land personalty.
of Reubenscales, the heirsIf of the executed alla deed by

under themJohnson, the and the landwould have scalesconveyed
Mrs.the ofv. 58 N. H. and if cotenantsStickney, 609),(Marston

tractthecould have made a of whole byGage partial partition
368; Davis v.Kenta deed of their five sixths of the scales (4

Mr.Barnard, them and60 N. H. the bills of sale by550), given
deeds, v.title.not did not a KingsleyGage, legalbeing convey

313; Batchelder, 204;Holbrook, Stew­45 N. H. 49 N. H.Howe v.
516;Clark, 79;v. 13 Bank Mass.art Met. S. v. 127Cong.Society,

Y.636; Reynolds, 66 N.Morss v. 48 N. Y. v.WheelerSalisbury,
fact, inunited in are sometimes227. Material separatedthings,

be a con­of law. For some therecontemplation purposes may
structive of other of theseverance trees orgrowing part realty,

a conversion of the intoand severed personaltyconstructively part
Holbrook, H.deed. N.v. v. 50Kingsley Gooding Riley,by supra;

109, 111;400, 412, 413; 110, A.Hoit v. N. H.Stratton 54Mills.
Webb,484, 485;Co., 476,F. Co.v. L. F. N. Y. v.G. 82 Irons&

the12 Vr. 203. E’he and conversion are effectedseverance by
con­instrument of the andthat divides the title into parts,realty

a The farm of A is not turned intoveys part away. personal
B, a billhis deed the whole title to orproperty by conveying by

of sale that Here been nohas byconveys nothing. conveyance
either of of thethe and no actual or constructive severanceGages,

bill ofscales or one half of them from the rest of the land. aBy
seal, hesale not under Mr. either or afterbeforegiven by Gage

deed,received his he could neither one half of the wholeconvey
land,tract of nor one half it. billof an unsevered of Such apart
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sale, wife,■of him and his would not havesigned by transferred the
title.legal

If, case',for the of this intention of Reubenpurpose any John-
estate,son could have the scales real itprevented doesbecoming

not that he had an intention that could' theappear qualify legal
effect of his annexation of them to his soil. The of subse-opinion

owners of the land that the scales were notquent real estate was
an error of law that did not the character of thechange legal prop-

and Mr. intention to one half of the scaleserty, Gage’s convey was
not carried into effect such an instrument as the lawby requires
for the of If all the of allconveyance the billsrealty. signers of
sale intended to themake a tenant in common ofpurchaser the
land, or owner of an undivided of the scalespart constructively

land,severed from the and if either of the bills of sale is a memo-
randum a contractof of which can bespecific enforcedperformance
in a for a deeddecree the the ownerequity by making ofplaintiff
one half the orof scales unsevered severed, such aconstructively

defendants;deed cannot be the and all thegiven bills of saleby
without a seal have not to thecarried the title nec-plaintiff legal

for the of thismaintenance action. For theessary of thispurpose
case the bills of sale are as immaterial as so oral sales of un-many

land;severed aThe scales are of the andpart therealty. plain-
tiff, land,not cotenant of the is not a cotenant itsbeing.a of
income.

theJudgment for defendants.
Carpenter, J., not sit: thedid others concurred.

Cole v. Gilford.

A entitled to aperson damagesof the for which shouldpart judgment
be be-rendered be as amendment at timemay plaintiff by anyjoined
fore and his if will bejudgment, may have forjudgment part, justice
done suchby procedure.

Case, town,a for towater beagainst causing discharged upon
the land from a street drain. Facts found a referee.plaintiff’s by

act, water,The defendants’ was not athe of thecausing discharge
reasonable theiruse of in the andproprietary rights highway, they

■are liable for the the use of thedone. One White haddamage
taxes,land on condition of the and the tocrops belongedpaying

him. $25, $1.His are and the aredamages plaintiff’s damages

Barnard,Barnard Laconia,for the cited v.Gilmanplaintiff,f
130; 291;Portsmouth,55 N. H. v. 56 N. H. ParkerRowe v.


