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suits are thoseThe uponhis default. pendingthe plaintiff upon
were .commencedandthe Septemberplaintiff,againstjudgments

10, 1883.
1868, his infiled24, the petition bankruptcy,plaintiffJanuary

of the as rendered inhis debts both judgmentsscheduled among
1852, 10,1869, obtained a from allMarch, dischargeand February

existed at the date of hisclaims whichdebts and petition.provable
toin was Fowler andof the bankruptcy givenNotice proceedings

knew, however, that thewhobut not to plain-Carpenter,Clough,
hisfiled petition.tiff had

evidence,the court receivedto the defendant’s exception,Subject
the and summonsis found that copyit althoughwhichupon

abode,stated, neither ofthe usualwere, left at plaintiff’sas above
or and that untilto his handsever came knowledge;in factthem

1883, that suits had been10, the never knewplaintiffSeptember
inthe rendered 1852.judgmentsbrought upon

Drew, for theJordanandStone Ray, Carpenter,Jewell 4*
plaintiff.

Hibbard, for the defendant.

into set aside theStanley, A bill in judgmentsJ. equity
reason,If, thenot the foris anythese cases proper remedy.

rendered, have beenthe error couldwere not properlyjudgments
new trial the timefor a within prescribedacorrected petitionby

1, 2,L., 234, and it now be donee. ss. 4), mayin the statute (G.
actions forward and vacate theto the judg­a motion bringon

re­motion, be assuch order can made justicethisments. Upon
Stone, 175; Brink, 43 N.N. H. Brink v.14Bellows v.quires.

379;Nichols, Probate508; v. 46 N. H. JudgeHillsboroughH. of
Gilmore,518; N. 417.59 H.Webster,46 N. H.v. Metcalf v.

prejudice.Bill dismissed without

the others concurred.Cabpbnteb, J., not sit:did

Savings &Bank v. RollinsLaconia Wife.

in aof whichredemption premisesan ofof equityon executionThe sale
demanded,has beena homesteadmade afterexists,righthomestead

to theand' accordingset off assignedsame has beenthebeforeand
statute, the a title uponnot give purchaserthe doesofrequirements

personthe land theentry againstof fora writcan maintainhewhich
the homestead.toentitled
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Entry. Facts found the coui’t. 19,Writ ok Novemberby
1881, the demanded were the and home­premises property family

Rollins,H.stead of the defendant Wm. II. atid the defendant
thatJ. Rollins was his wife. On said wereday premisesMary

Bank,on a writ in favor of theattached andSavings twoBelknap
onafterwards the same were attached a writ in offavor thedays

inwrere recovered both suits at the Marchplaintiffs. Judgments
1882, issued,term, and which wereexecutions in the handsplaced

Whittier, sheriff,of J. P. todeputy levy.
21, 1882, J. Rollins a to Whit-presented petitionApril Mary

tier, forth that the wore to beabout leviedpremises onsetting
Bank,in of thethe execution favor and ask-Belknap Savingsby

be tothat a homestead set off her. Whittiering Whereupon
6,to be andcaused sworn. Whit-duly appointedappraisers May

to ontier took and advertised be sold in ofexecution favor the
all the inBank which H.Wm. H.Savings rightBelknap equity

in the onRollins had demanded the 19th of Novem-premises day
ber, 1882,3,June1881. the certified to Whittier asappraisers
follows:

“ We, subscribers,the examined a land,tract ofhaving carefully
thereon,with situate in inthe Tilton the ofbuildings county

ofthe homestead farm William H. H. RollinsBelknap, being [the
here are the demandeddescribed shown us aspremises premises],

Rollins,ofthe estate said H. H. whichWilliam the said debtor
homestead,claims as a and out of which the said J. RollinsMary

off,has to a sethave homestead notpetitioned $500 inexceeding
value, of theare that the same cannot be dividedopinion without

and have therefore the whole thereof at itsinjury, appraised just
value, and do on our theoaths that realsay described,estate above

theto of dower of saidthesubject right J. Rol-contingent Mary
lins, $3,075, more,is of the ofvalue and no and do make and sign

thereof,this of the whole value and return the toappraisal same
Whittier,J. P. issheriff. It understood that the before-deputy

estate,mentioned real with another tract of landtogether situate
in Sanbornton in said is encumbered Thecounty, by mortgage.

encumbrance,amount saidof and how much beshould apportioned
us,to the not us,has been determinedpremises appraised by by

but to us,is left be determined hereafter or otherby by competent
as the law requires.authority,

“ The is made saidforegoing situate inappraisal upon property,
Tilton,said as if it were free from incumbrance.”

5,uneJ Whittier a of the togave copy appraisalforegoing Mary
Rollins,J. $3,075with a notice that if the of abovesurplus the

sums, wit, $500,to and that theoffollowing portion incumbrance
thereon referred to towhich shall be theapportioned premises

is not within from the timeappraised, ofpaid days service ofsixty
notice,this the so will be sold.property appraised

20, Whittier,June toRollins tendered in theJ.Mary ofpresence
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Bank, $939,treasurer of the the shethe asBelknap Savings surplus,
claimed, on the demanded over and above thedue premises, appor-

same,the oftioned incumbrancfethereon and value the lessappraised
same;$500, her interest in the and on the 26th ofhomestead day

$939said said tender asBank ofacceptedJuly Belknap Savings
on the above thethe due demandedsurplus premises, apportioned

andincumbrance thereon the value of theappraisedmortgage
same,same, $500, the homestead interest in the theless and on

caused the to be set off tosame Whittier saidday premises Mary
his return toRollins as a homestead and thereof be inJ. recorded

then,defendantsthe of deeds. The were and ever sinceregistry
been, in of thehave premises.possession

1882,6, took on execution in favorWhittier of theMay plain-
in to redeem thetiffs all the demandedright equity premises

1881,21,Wm. H. H. Rollins had November soldandwhich duly
26, 1882, $300,forto the on thethe same andAugustplaintiffs

to a deed thereof in dítedelivered them form.same day

Hibbard,A. for theJE. plaintiffs.

Stone, for the defendants.Jewell

Rollins,Allen, The defendant J. wife the debtor,J. ofMary
the $500to a homestead of value of in her husband’sentitledwas

L.,to redeem the land from thein G. o.mortgage.equityright
been138, 1. No homestead has nor have the statutes. assigned,

estate,the sale offor the homestead whichprovidingrequirements
without or for its entirebe divided as ainjury,cannot assignment

homestead, when,Thebeen with. statute thatcomplied provides,
the theof land cannot bethe divided with­in opinion appraisers,

be if thethe whole shall and of theappraised,out injury, surplus
notice,notis within after thevalue paid sixty daysappraised

be sold.shall If the is theso surplusappraised paid,property
be set off as a homestead. If theland shall entitledpersonwhole

not the the creditordoes thehomestead surplus,to a pay may pay
debt, him,$500, shall be added to his and the land off towhich set

sold, to that sum. If theif under neithersatisfymortgage,or
is the land shall$500the be sold as annor appraisedpaid,surplus

;is $500sold on execution and if more thanof redemptionequity
in ofbid, shall be the execution.the appliedis surplus payment

bid,that the bethan sum is facts shall returned andmorenotIf
be a title to arecorded, shall the land as homestead. G.and good

to The to value138, ss. 12 17 inclusive.L., c. appraisers appointed
of thatwere the land cordd not be dividedhomestead opinionthe

the to a mort­and land withoutappraised regardwithout injury,
ofand another tract land. This was not the ap­upongage fhis

homestead thefor the statute. The to whichcalled bypraisal ”“is thein interest of the husband’s inis entitled anydefendant
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land, this ofand that interest in ease is an redemption.equity
$500and be ascertainedNo definite couldjust surplus beyond

theinto account the amount of thewithout taking mortgage upon”“laud; the theand whole which were toappraisers required
demanded,interest in which a wasvalue was the whole homestead

and that was an of The notbeingequity redemption. appraisal
of but thethe of the land of the trueequity, mortgage,regardless

$500, the had the towhich defendantsurplus privilegebe3rond
homestead,and the deter­then take whole as a could not bepay,

mined, effect,and the was of and It as ifno void. wasproceeding
no had been made. The to Sav­theappraisal payment Belknap

Bank, execution,the creditors the first the defend­ings byhaving
ant, was anot of a aascertained validpayment surplus upon ap­

creditors, thethose it did not bindpraisal. Though accepted by
who were to the ofand the set-offplaintiffs, strangers proceeding,

the whole land theto defendant as a homestead was imperative,
and the title that be as inset-off cannot used a defenceacquired by
this action.

defendant,The a of thehomestead inhaving right premises,
made to the officer the execution forapplication having plaintiffs’

homestead;an of the and no valid of execu­assignment anylev}*-
tion then in the be theofficer’shands could made until assignment

homestead,of the or the to sur­failure of the defendant thepay
of $500,the valueplus appraised as the statute.beyond provided by

the made reference to anAlthough application special assignment
her execution,of homestead the first it was anagainst equally

for an inapplication execution then theassignment against any
officers hands. “The officer to whom of executionwritany

estate,the husband is bedelivered to on realagainst levied his on
&c.,in homestead,shall cause suchrequest as thewriting, party ap­

elect, L., 138,shall to be set off and c. s.plying Gf. 7.assigned.”
The is creditors,made to the officer and not to therequest and the
statute the officer to act it if he hasrequires execution inupon any

estate;his hands to be thelevied and the that exe­fact oneupon
cution creditor is name in the for home­adesignated by request
stead cannot thedefeat defendant’s to an of aright assignment
homestead execution then to beagainst levied.any present Any
other construction of the statute would leave the homestead owner
without that which theprotection intendedlegislature very plainly
to There a homestead,to the officer forgive. a andbeing request

one,no valid of theassignment no titleplaintiffs acquired against
the defendant the execution sale. v. N.Fogg 40 H.by Fogg,

; Kenniston,288 v. her,Tucker 47 N. H. 267. the home­Against
stead inowner anwith forpossession, an ofapplication assignment
the executed,homestead no have beenpartly rights acquired
which entitle the to maintain the action.plaintiffs

Judgment thefor defendants.
Carpenter, J., did not sit: the others concurred.


