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filed,toThe bill for leave redeem was and the order theextending
made, beforetime was the for the stat-year redeeming provided by

ute had The courtnot into untilmoney,expired. although paid
the had was in of the leaveyear paidexpired, pursuance granted

bill,and before the trial of the issues raised the and was season-by
if was The amount toably paid paymentany necessary. appears

interest,thehave been less than amount saleof the with a smallby
sum. No to have been made thatobjection appears upon ground

in,waswhen the and the be relieved frompaidmoney party may
;the v. Blanchard,mistake. Abbot Ricker v. 45Banfield, supra

40,N. H. 49. The is liable to the debtor afterpurchaser redemp-
tion, for the rents and received from the over theprofits premises

L., 238,thereon. c.made G. s. 10. To avoidexpenditures cir-
of and a suits,action of ancuity bemultiplicity accounting may

had in ofthis suit the rents and above receivedprofits expenditures
the since he 26, 1882;defendant wasby putin possession, January
if,and such there shall be found furtherupon a sumaccounting,

defendant,todue the the have leave to theplaintiff samemay pay
within after the amount shall bedays determined.thirty

defendant,The maintained the of hishaving validity judgment
and is the and entitled to costs.levy, prevailing party,

In the fourth case the no ofpresentsexception question law.
The of the fact,was one of and final.finding presiding judge The

orderto the overruled,the isexception petition withdismissing
costs.

Stanley, Allen, J.,and Clark, didJ not sit: the others con-
curred.

Mitchell, for D.Bingham Thomas and PhebeSp Carroll.

Stone, Carroll,for Wm. Jr.Shirley

A. Whittemore,F. L. Jr.,Norris and A. for McCullough.

Stewart v. Stearns.

False and fraudulent calculated andrepresentations, intended to mis-
lead, and examination andprevent as to the and char-inquiry quality
acter a ofof stock agoods, purchasermade a vendor toby unacquaint-

who,ed with such isgoods, exercising ordinary prudence, induced to
make the thepurchase, relying representations asupon true, and is

aredeceived, actionable.thereby
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emptor toordinarilyThe rule caveat cases free from actual fraudapplies
the deal an and meanspartieswhere with ofupon equal footing equal

is as a whenand it not rule false andknowledge, applicable general
of material arerepresentations by vendor,fraudulent facts made the

have not truth.and the facilities for theparties equal ascertaining
the has the statementsrely uponcases the to ofpurchaser rightIn such

is theand where the invendor; purchaser relying uponthe justified
vendor, emptorof the the rule does not apply.caveatrepresentations

repre-that the was induced the defendant’s falseplaintiff byEvidence
to he haveforbear which otherwise wouldmaking inquiries,sentations

made, admissible without in the declara-being specificallyis alleged
tion.

Case, deceit in the sale of a stock of Facts foundfor goods.
6, 1880, the defendanta madea referee. JanuaryBy writingby

tostock of in Concord the “forto sell his plaintiffgoodsagreed *worth, 1,1880 *;orwere would costsaid Januarywhat goods
the each of asshow of classsaid Stewart goods,that may prices

Stearns,in the first instance said toor rated personsbyappraised
the of and that suchwith value suchare goods,acquaintedwho

the outsuck in carried saidshall make’ bychanges pricespersons
estimate, andcorrect mistake made hisas shall byanyStearns

estimate,to their the latter esti-the conform andmake priceshall
for thethe which said Stewart shall sameshall be price paymate »**

been inthe of this the defendant hadto date agreement,Prior
The had neverin said store about fifteen years. plaintiffbusiness

business, itmore of than menhad nothat and knowledgeinbeen
after thesaid partiesmaking agreement,in Immediatelygeneral.

the of the defend-to an of stockmake inventory goods,proceeded
clerk,Heath, off the withant, one his goods,and calling quantity

C., the the same onofand Arthur plaintiff, enteringand price, son.
time thewas of theThe present part duringbook. plaintiffthe

no active he had anthe but took part, thoughof inventory,taking
he Heto the as much as wasexamine goods pleased.opportunity

ofthe of the different thewith classes goods,pricesnot acquainted
to the Thethe defendant and Heath fix prices. pricesallowedbut

Heath and the werethe defendant and inventoryput uponfixed by
of thefor which new same grade, pattern,same goodspricesthe

1,fashion, could be 1880. Atand Januarystyle boughtdesign,
trade,the defendant knewto talk of thethe begantime partiesthe

aswith such made tka~,was goods upthe unacquaintedthat plaintiff
store; defendant, the ofand the both before makinghisinstock

of didthe theand inventory,during takingwritten agreementthe
substance,in that his stock wastostate the plaintiff,andrepresent

desirable, andthat the were ofand stylesgoods goodandclean
defendant,of thethe therepresentationsuponRelyingsalable.
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did not make a careful of the andexamination didplaintiff goods,
not avail himself of the means in the writtenprovided agreement

the of the In the of hisfor course businessfixing prices goods.
1880,the and summer of in theduring spring selling goods bought

defendant,of the the thatfirst learned the were notplaintiff goods
be,such as the defendant had them to and that therepresented

trade,atexceeded the fair value the time of the andprices paid
June, 1880,first made to the defendant in but did notcomplaint

orthen at call in thetime referees named in the toany agreement
andrevise correct the fixed in theprices inventory.

The total the thefor stock exceededprice thepaid by plaintiff
fair value of the same at the time of the in the sumsale of f>677.20.

farmer,Before the above sale the had been a and hadplaintiff
never been in the business of and andselling carpetsbuying papers,
and had no more of that business than men inknowledge general,
and was not with the of the different classesacquainted ofprices

The defendant the was allowed togoods. tes-objecting, plaintiff
as to what was a fair for the and at thetify price carpets papers
oftime the trade.

inIn this of the the referee found thatruling testimony plaintiff,
at the of the trial the had sufficientplaintiff toknowledgetime

him to heldand that it wasqualify immaterial whethertestify,
such was before or after the trade forknowledge theacquired
goods.

Counsel for the defendant claimed that under the written agree-
ment the was to the newof of theplaintiff samepay prices goods

fashion, stock,grade, pattern, design, and of this instead ofstyle
the actual value of the sale;stock as it existed at timethe of the

thethat rule caveat should be and that if theemptor applied; plain-
tiff was with fixed,dissatisfied the he was bound call inprices to
the referees named in the written to correct suchagreement prices.

these matters of thelaw referee ruledUpon the defendant.against

Foster,Walkerand L. forRay W the While thereplaintiff.Sf
be no doubt on that themay theassumes riskauthority purchaser

sold,as to the of the article in cases where the sellerquality does
and him,tonothing misleadsays and while there benothing may

no doubt that the rule caveat would be enforced in casesemptor
where the seller was influenced no orbase motive inBy corrupt

untrue,whichmaking turned out to berepresentations but which
he true,were thesupposed iscaseyet present clearly distinguish-

those,able from active,in that it contains the element of inten-
tional fraud. Stearns did not remain silent: he induced Stewart
to on his tostatements as therely of his and at thequality goods,
same time knew false,were tothey deceive andintending thereby
defraud the plaintiff.

Was the of want of care? Itplaintiff guilty isordinary argued
that he had an to examine the as muchopportunity as hegoods
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antrue: but of wbat avail would examination.havepleased. Very
farmer, no? for been a and hadto him He had a timebeen long

and weof then than men insuchmore general;knowledge goods
he would have hadsuch a examinationsubmit that after pretended

fashions, and of theno in to thebetter idea qualitiesregard styles,
had before heof and than hedifferent grades carpets papers,

the ofmoreover, onAndentered the store. representationsrelying
Stearns, which heomit other of informationhe was led to means

this isto. Butfor have resortedbut those representations,might,
fact, thesettled the refereea of againstbyreally question already

defendant.
of weretheIt is claimed that complainedmisrepresentations

exactso immaterial. Theof andmerely expressions opinion,
case, ofbut the substancenot in thewords used are reported only

mind, tradeborne in that thethem is It should also be bygiven.
of thesethe to the actual worth particu­was presentplaintiff pay

theinlar other The fraud consistedand not of any goods.goods,
relied; in the circum­which thefalse on plaintiffrepresentations

of thetransaction,stances the the knowledgeof including superior
and theto of anddefendant in the carpets papers,qualityregard

wasofon the thewant of such part plaintiff, whichknowledge
defendant, hav­defendant; and in the fact that thewell known to the

thewith actualto on theing agreed prices goods correspondingput
same, them,did on without thethe plaintiff’sworth ofpresent put

with the actualnot presentcorrespondingknowledge, prices
bet­of other andbut the worthworth of these with presentgoods,

these toas heter the sameor of representedgoods, qualitygoods
and mar­in to thebe. Whether the qualityregardrepresentations

were mereket of under the circumstances expres­value the goods
commendation, toamounted aor or whethersions of theyopinion

law, thefactin is a of passed byalready uponwarranty question
Sutton,referee, 10v.of the Whitneyand settled in favor plaintiff.

Caldwell,277;411; v. 18FosterCookv. 13 Wend.Wend. Moseley,
Wallace,552; v. 9; v. 1 Met. MorrillVt. 176 Coolidge Brigham,

the111; N. Y. 298. Whether rep­N. H. 53Simar v. Canaday,
off itsto common guard,resentations such aswere put prudence

with thehad means ofand whether the knowledgebuyer equal
sold, commonthe usedand whetherseller as to the buyerthing

trade, in­of factthe were all questionsin conductingprudence
of thesettled thethe andvolved in question, by reportprincipal

262; 12 EastHerrick, v.12 Vernonreferee. Bean v. Me. Keys,
18;; Fr. 86.632; Fr. Kerr30 N. H. 500Lawton v. Kittredge, Big.

toamount mereusedBut in cases where theeven expressions
it notthe in doesto the of article question,as qualityopinion only

them, hisand have remedyvendee cannotthat the rely uponfollow
are someThere484)are false. (Torts says,if Cooleythey —“

willofcases, however, in which even a false assertion opinion
circumstances offraud, under thethe reason thatto a beingamount



103June, v. STEARNS.STEWART1884.]

it withoutto upon bring­has athe case the other right relyparty
isoneis the case wherebear. Suchtohis own judgmenting

tobe knownof which can experts,the value onlygoodsbuying
tovendor, such givewho is a dealer in goods,is on theand relying
Sater,Faribault v.them.”informationhim accurate concerning

68;McCormick, v. Ben­223; Mich. Kost1113 Min. Picard v.
Hart,134; Allen v.der, 515; 101 Mass.Pike v.25 Mich. Fay,

Fuller, N.Rice, 374; 29104; Wise v.v. N. H.Ill. Ladd 5772
318; v.257; L. Winkler14 Cent. J.Jones v. George,J. Eq.

Patten, ; Fr. 26.57 Wis. 405 Big.
thewithwas dissatisfied pricesIt is claimed that if the plaintiff

in the writtenfixed, the referees namedhe bound to call inwas
dissatisfiedhe was notthatBut it is to be observedagreement.

and thewas paid.with the when the trade completed moneyprices
Thea conditionNor the in of the referees precedent.was calling

“ all etc.was, refer Bythat said Stewart prices,”mayagreement
Stearns, thebelievedof hethe false and fraudulent representations

hadthem, and soat thewere merchantable prices put upongoods
referees.no occasion to resort to the

Streeter, TheJ. for the defendant.Y. and ChaseMugridge
the ref-not been fixedof the defendant has byabsolutelyliability

eree, of theis the thebut made to opinionby report, upondepend,
court on the therein.facts stated

sold, the deceit wasThe as to which practised,allegedproperty
ware, &c., andwas a of room glassstock paper, crockery,carpets,

and articleso of the sale that eachwas located at the time every
examined, as toof it could have been quality,quantity,critically

&c.pattern, style.
taken, a ofthe wasThe was stock partwhenplaintiff present

chosen,time, had andthe the time if heand could have been all of
much as hehad ail to examine the as pleased.goodsopportunity

to wereasReferees to whom pricesagreed upon, disagreements
hand,submitted, desired.theto be were at to be called if plaintiff

defendantto theThese were the and methods agreed byways
; were sothe and the fact thatfor the transaction of business they

thehim, out into and that Avere carried takingagreed by they
stock, fraudu-the idea thatmost contradicts anythingeffectually
lent, theoras the Avas bycontemplated practisedagainst plaintiff,

in the trade.defendant
avail­If the means of be at hand and equallyknoAvledge directly

man, must beto as aable both the plaintiff, prudentparties,
means, hence has notdeemed to ha\’e availed himself of such and

defendant, a war­the so that there Avasbeen deceived (unlessby
action cannot be maintainedthe an of deceitdefendant)ranty by

;Stewart,; 2 408him. Torts 25 v. Md.Elyagainst Big. Company
364;Adams, 256; Leach, Mass. Buck v.v. 23 Pick. Brown v. 107

221; 178;Mon. v. 2 Wheat.M’­ 5 T. B. Laidlaw Organ,Caughtry,
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Sheldon, 66; 165;Foster, 42 N.14 Barb. v. H.Bench v. Deming
v. 10 Wall. 383.Barnard Kellogg,

be attended with incon­Tbe mere fact that the examination may
the rule. v.to withvenience is not sufficient Taymondispense

496; Wilkins,Mitchell, v. 6 Barb.1 Md. Ch. Carley 557.
of law have a directthese well understood rulesWe contend that

to this case. None of theand propertycontrolling application
it wasfrom the all beforesold was in concealed plaintiff;any way

it, toto examine all of ashis he had the fullest opportunityeyes;
son, referees, or inaided his theandstyle, pattern, by anyquantity,

choose, that,is no so far as thishe and there pretenceway might
concerned, he wasor it wasinvestigation any discovery attending

defendant,restrained, thein manneror byany preventedimpeded,
was, we re-deceit the under these circumstancesA upon plaintiff

submit, in and in fact.an lawspectfully impossibility
of device toThe of the referee contains no anysuggestionreport

to trick or artifice tothe off his or resortanyput plaintiff guard,
stock;of the andof him or his examinationtake advantage prevent

from thethis kind can be circumstancesof presumednothing
sale, but, the forthe on facilityevery possibleattending contrary,

of the was affordedthe most willinglypropertythorough inspection
thehim defendant.by

there is that the defendantFraud is not established unless proof
“ raises nothe to be false. The lawknew presump-representation

the fact se that thetion of from representa-knowledge single per
further to establish thetion is false. There must be something

18; v. Trafton,Torts McDonald 15defendant’s Big.knowledge.”
225; Stanton, 181; Buckland,2 Baldwin v.Me. Barnett v. Ala.

11 Mich. 389.
the defendant as to the stockThe made byonly representations

substance, desirable,were,in his was clean andof that stockgoods
of and salable.”and that the were good stylegoods

commendation, and asThese were mere mords of opinionpraise,
stock, such, and suchhis intended asto and were representa-only

Hill,v.to Anderson 12 Smed. &he was at make.tions liberty
12; Woodman,679; Small, v. 58 Me.Longv. 63 Me.M. Bishop

483,49; n. 3.TortsCool.
of such charac-statements as to matterswere these peculiarNor

known to himself.their truth could have beenthat onlyter as
on the ofof fraudulent intent theis no partThere anyfinding

did in connection with theto he said orasdefendant anything
thatin case which intimates thesetrade, there is theand nothing

to the stock were notthe defendant asof honestlyaffirmations
him; statement ofand an honestand byentertained expressed

made, made tothe time it is bea atfact, thoughbelieved by party
on, warrant asuch circumstances as would prudentand underacted

false,not, to fixit, if it should turn out be aon willinman acting
Mahurin v.on account of it. Harding,a defendantuponliability
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106;128; 11 v.28 N. H. Case v. Wend. HaycraftBoughton,
92; Evans,2 Ad. & E. 820.East Collins v. 5 S.)Creasy, (N.

facts,of the is theClark J. The referee authorizedfinding by
in the If the made false fraudulentcase. defendant andappearing

matters, calculated and intended tomaterialrepresentations upon
preventmislead and examination and as to the andinquiry quality

thecharacter of the stock of to induce the to makeplaintiffgoods,
trade, theand the in exercise of ordinary prudence, relyingplaintiff,

true,such as induced to enter into thewasupon representations
defrauded,and is entitledcontract was he to damages.thereby

evidence the referee has found that the defend­Upon competent
ant, that the with suchwasknowing plaintiff unacquainted goods

store,as made the stock in his both before the of theup making
written and the of the repre­agreement during taking inventory,

substance,sented and stated to the in that his stock wasplaintiff,
desirable,clean and and that the of andweregoods good styles

salable; thethat the defendant’splaintiff, relying upon representa­
tions, did not make a careful examination of the and did notgoods,
avail himself of the means in the written forprovided agreement

the of the that the stock contained remnantsfixing prices goods;
of bothand and of old andcarpets, carpets papers patterns styles,
which were not salable at the them in the inven­prices put upon

and was said the defendant to the abouttory, nothing by plaintiff
this; and that the relied the madeplaintiff upon representations

defendant,the and wasby deceived them and theby by suppression
of assumed,facts to the stock. It is also to be from therelating

of the referee for the that the defendant knew thefinding plaintiff,
false,were that asrepresentations were statements ofmadethey

material facts to deceive the and were not mere ex­plaintiff
of and that the inpressions wasopinion, plaintiff justified relying

them. These of fact are included in theupon questions general
Patrick, H.,v. 58 N.Noyes 618. If thefinding. representations

false, so,were the defendant knew them to thebe and conclusion
is almost irresistible that were made with intent to deceivethey

Sales,and defraud. s. 460.Benj.
It is that theobjected was not inplaintiff justified relying upon

the of the defendant,representations and that the referee erred in
that the rule caveatholding did not to this case. Ifemptor apply

the rule was of universal an action of deceit for falseapplication,
in a sale couldrepresentations never be maintained theby purcha-

ser. It be difficult to draw themay line which casesseparates
within the rule from those to itwhich does not as each caseapply,

to some circumstances;extentdepends its but itupon peculiar
to cases freeapplies fraud,fromgenerally actual where the parties

deal an andupon with ofequal meansfooting equal knowledge;
and it is not rule,as aapplicable, where false and fraudu-general
lent of materialrepresentations vendor,facts are themade andby
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the truth. Inthe have not facilities forequalparties ascertaining
cases' the to the statementssuch the haspurchaser right rely upon

;the vendor and when the is inof justifiedpurchaser relying upon
vendor, notthe of the the rule caveat doesrepresentations emptor

apply.
facts,Where the statements are of connectedmaterial essentially

transaction,the of not com-with substance the and mere general
mendations or of and are mattersconcerningexpressions opinion,

from within thewhich their nature or situation are peculiarly
purchaser onvendor,of the the is in relyingknowledge justified

own,them; orin of ofand the absence of his anyany knowledge
to in-which he is not makefacts should excite boundsuspicion,

doesit‘and examine for himself. Under such circumstancesquiries
tooklie in the mouth of to the vendeenot the vendor thatcomplain

hand,hishim at word. On the other where the representations
of ofconsist commendations or meregeneral expressions opinion,

to theor where relate not withinmatters knowledgethey peculiarly
them,vendor,the inof the is notpurchaser justified relying upon

the truth.but is bound himself so as toto examine for ascertain
891, onJuris.,2 ss. the were notPom. 892. In this caseEq. parties

de-Thean and had not means ofequal footing, equal knowledge.
thetrade, knewfendant had of fifteen in andan experience years

withexact condition of his The had nostock. plaintiff acquaintance
fromsuch their andand could learn of qualitygoods, nothing style

him undiscover-an examination. The in the were todefects goods
relateddefendantable defects. The made therepresentations by

fact, into material matters of and the was relyingplaintiff justified
them to bethem. not of inon He was assumingguilty negligence

true, to examinenor was it his to a competentduty employ person
the goods.

in138, defendantBrownell,In Poland 131 Mass. cited thev. by
bar, it is statedtheas case case ataargument resemblingstrongly

“ thethatin the the that the evidence showedof courtopinion
friend,of athehis own examination and advicerelied onplaintiff

ofmeansand for all and seller hadthat both equalbuyerappeared
of the valueinformation, towere welland equally qualified judge

of the property.”
thedisarmedThe that the was byevidence plaintiff’s vigilance

the declaration.defendant’s was admissible underrepresentations
to lullis a of suspi­It suchconsequence representationsnecessary

toexamination, which is not requiredcion and andinquiryprevent
claimabe It is not to makenecessary specialspecially alleged.

the fraud.fromfor which result andnaturally necessarilydamages
535,426; Holcomb, N.395; 23 H.1 Pl. Dam. Hoitt v.Ch. 3 Suth.

Parker,Holcomb, 185, N. H.552; 205; 4032 N. H. v.PageHoitt v.
138,Brownell, v. Moul­47, 131 and Parker71. v. Mass.Poland

99, defendant, thatton, are to the effect114 cited theMass. by
actionable, theandthe are not in themselveswhere representations
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toinduced makingwas foregothat the fraudulentlyfact plaintiff
onis relied as ahave otherwise madehe wouldwhichinquiries

induced toaction, he wasthe means whichof bydistinct ground
declaration, andtheset forth inmustforbear beinquiry specifically

wasto in terms that thenot sufficient plaintiffit is generalcharge
fromthe defendant’s artifice makingbyfraudulently prevented

inquiry.
asto testifyno error of law in theThere was allow'ing plaintiff

time ofthefor atto what a fair thean as was goodsexpert price
was athethe trade. Whether he requisite qualificationspossessed

Tucker,v.the Jonesfact to be determined referee.of byquestion
Johnson, went546; H. The41 N. H. Dole N. 452.v. 50 plaintiff

no evidenceThere isinto as soon he the goods.business as bought
suchfall in the of goodsor of a material pricelegal presumption

1880, theofthe and summerafter 1880. During springJanuary,
hebusiness, that theof his learnedin the course pricesplaintiff,

the of the indefendant exceeded the value January,goodspaid
1880, June, Theto in 1880.and the defendanthe made complaint

to their inmeans of information as value began January,plaintiff’s
sixwithin1880. him in businessThe knowledge gained by

fromcamemonths after he the of the defendantgoodsbought
to betimesources found not remote inwhich the referee were too

of theconsidered. The that the plaintiff’s knowledgeobjection,
is1880,of in must been merehave hearsay,prices goods January,

not sustained.
It is that wasthe sole byobjected plaintiff’s remedy provided

contract, namedthe the for a of allreferenceby stipulation prices
on the stock the ófdefendant to the certain personsby judgment

in the onewritten That wasdesignated remedy,'agreement. —but
ofthe not the thiscontract did exclude the from remedyplaintiff

;action and the same that induced him to the in-fraud goods,buy
himduced to refrain the the contract.from remedy provided by

the on theJudgment report.plaintifffor

JJ.,Bt.ODG-ett, sit;Aklen and did not concurred.the others

Barron v. Marsh.

An action for use and be a prom-can maintainedoccupation only upon
ise or to for theexpress implied pay occupation.

Assumpstt, for the use and of aoccupation partbowling-alley,
1879, 1880,of the House in Theand 1881.Fabyan premises,

title,histo show introduced a lease of the Houseplaintiff, Fabyan


