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Tr.,Per. s. 321.the estate.”would have at law upon legalestate
interest in the trust fund isthe beneficialabsolute subjectWhere

thisof the wife it was inand alienation (as case),the controlto
to the of anof the trustee is not validitythe concurrence necessary

her, it is made the terms of theunless requisite byalienation by
“ be to effect toThe trustees will givetrust. compelled legal any

the even if it is atransferring property, giftsuch alienation by
husband, or for his benefit: for a direct toto thetransfer giftand

im-be sustained if not made under thehimself willthe husband
Tr.,husband.” Per. Ininfluence of the s. 667.undueorproper

said,203,Meads, it is The matter34 L. J. Ch. wholev.Taylor —“
trustees;and her and the true the-a married womanlies between

instrument,is, be it deed orthatof her alienation any writing,ory
her, direction to the to con-as a trusteeswhen by operatessigned

the new trustto which is createdthe estateor hold accordingvey
to the covert'sThis is sufficientsuch direction. conveyby feme

trust thus created isthe clothed theinterest. When byequitable
estate, isthe alienation both atwith the complete,trustees legal

s. 101. The execution ofin Bish. theand Eq.,law equity.”
her,anas andMrs. aappointmentoperated byby Berrymortgage

the title inthe trustee to to theto legaldirection convey mortgage
bank; athe bank could have bill inand compelled conveyance by
equity.

made, the of athe was married womanWhen powermortgage
theestate with of herto her husband’sseparate paymentcharge

Morrison, 419;v.unrestricted. Babbitt 58 N. H.debts was
Ela,v. N. H. 490. The is valid as to58 themortgageThompson

land, is entitled to aand the bankwhole
Decree offoreclosure.

Smith, J., not the others concurred.did sit:

Clough v. Moore.

Adm'r,Fowler, v. Moore.

maya motion to vacate a the defendant show that heUpon judgment,
suit,the aalthoughhad no actual notice or of summonsknowledge

officer,the and thatwas left at his usual of abode fact isbyplace
in thestated officer’sreturn the writ.upon

beenfacts, rendered,A statement of on has not found'which judgment
in for an to restrainby injunctionthe court in the trial of a bill equity

law, evidence athe of a suit at is not admissible on mo-prosecution
istion to set aside the on which such suit founded.judgment
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defendant, theMotion, the to forward above actionsbringby
1869,term,of to vacate thefrom the docket the October judg--

term,at that and for a new trial.ments recovered
v.the case in Moore re-The defendant introduced Carpenter,

1884,term,at andin the Marchserved plain-Belknap Carpenter,
interest, wasin Further introducedtiff testimony byexcepted.

evidence,finds from the thatThe court allboth includingparties.
case in Moorev. the same factsthe reservedfurnished Carpenter,by
case,those in that ante 65.as reported

Hibbard, forJE.A. the plaintiffs.

Drew, for theJordan defendant.Carpenter,Sf
aside, vacate,Clabk, The to set or amendJ. power modify,

cause, Adams,is v.for sufficient Adamsunquestioned.judgments
388; Webster, 518;v. 46 N. H. BellowsN. H. ProbateJudge51 of

Stone, 203. some form of is14 N. H. In a en­v. procedure party
to from a rendered accident or mistaketitled relief byjudgment

fraud, toor which fact exists whichinor respect anythrough
to theit to be conscience execute of whichjudgmentagainstproves

fraud, accident,from himselfthe was availing byparty prevented
ormistake, unmixed fault of himself or hiswithor any negligence

364;Gilman, Eastman,N.v. 55 H. Hibbard v.Currieragents.
507; N. H.v. 40 437. theWingateN. H. WhetherHaywood,47

these actions and vacate theto forwardmotion judgmentsbring
of factis a to be determined at the trialshould be questiongranted,

Clement, N. H.v. 58 533.term. Bank
thethat the facts which motion is basedis uponIt contended

for it ifsufficient causefurnish no granting proved competentby
law,theis of thatIt a fundamental principleevidence. judgment

without an to maketo anot against partygo opportunityought
defence; noticerendered without are voidable.and judgments

171,Smith, it toN. H. 174. would seem bev. 38 OrdinarilyGay
a that it was rendered with-forcause vacating judgmentsufficient

defendant, who, defence,a sufficientthe wasnotice to havingout
notice,ofit for want such without fault orfrom makingprevented

beA not to toon his part. party ought permittednegligence
entitled,to which notof a he is neitherfruitsretain the judgment

submit to ato whichhe be judgmentshould compelled unjustly
to bewithout an heard. Such ahis opportunityrightsconcludes

a defective administration of jus-can only throughresult happen
tice., bethat a obtained fraud shouldIt is conceded judgment by

to hisnot be tovacated, abecause party ought permitted profit by
that a free entitlethe fact is from faultHow does partyfraud.
of an To enforce athe benefits unjustto retain judgment?him
notice is no less to the defend-withoutobtained injuriousjudgment

withoutaant, obtain fraudulently any attemptthan to judgment
defrauded,the is and theIn either case defendantnotice.to give

an advantage.obtains unjustplaintiff
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There is no conclusive that a or leftsummonspresumption copy
at ofthe defendant’s abode came to his Uponplace knowledge.

notice,the of actual the return orthat a summonsquestion copy
evidence,was notleft is but conclusive. The of therights plain-

tiff are him tosecured haveby permitting judgment upon proof
that the has been If causenotice his of action isstatutory given.

founded,well his is in no of orreversedjudgment danger being
founded,vacated. If it is thenot well defendant should not be

to submit to it unless he has in some forfeited hiscompelled way
to its and thatshowing he has aright uponquestion validity;

defence, action,no theand that he had notice of heplaintiff’s ought
to be to his case. are ren-ordinarily permitted try Judgments

dered on adefault return of service a orupon by leaving copy
defendant,summons the last usual of abode theat and of orplace

the that the defendantby publication, upon assumption having
notice of the suit has admitted the claim toplaintiffs’ by failing

service;Theand contest it. record shows a but inappear legal
case,where defendant no suit,the has actual notice of theevery

record, notice, incorrect,the so far as it is and theimplies judg-
ment is rendered an oferroneous fact. To holdupon assumption
the ofreturn service conclusive evidence of notice would in all such
cases the defendant of of defence.deprive any opportunity

relief,If the defendant is entitled to this is the formappropriate
of It is and Thereremedy. comparatively speedy inexpensive.
is no or foroccasion excuse a to resort to anothercompelling party

when, action,forward the allprocess, errorsby bringing original
Carr,be corrected and administered. McIntire v. 59may justice

Gilmore,207; 435;N. 417,H. v. H.59 N. Moore v. Car­Metcalf
65.ante No serious inconvenience can result frompenter, granting

relief from rendered without notice. It is not tojudgments be
that a defendant a valid defence willapprehended sufferhaving

default,to him with a view ofjudgment go against by obtaining
an histo make defence at some future time aopportunity per­by

ofdenial of notice the Norjured action. is it to beoriginal
assumed that will be modified or vacated for suf­judgments except
ficient cause.

The of the court must be set aside. The facts con­finding and
clusions instated the reserved case in Moore v. wereCarpenter
not evidence. No or decree had been ren­competent judgment
dered in that case. The verdict or aof tribunalfindings upon
which no has been arerendered not evidencejudgment competent
to control the ofor influence another tribunal thejudgment upon

Chase, 13, ;same 9, Haywardv. N. H. 1415 v.question. King
Bath, H. evidence,38 N. 179. the court at theUpon competent
trial term determine thatwill whether the defend­justice requires
ant’s motion should be granted.

sustained.Exceptions
J.,Smith, did not sit: the others concurred.
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