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codicil,named in tbe will. theno onelegateesresiduary Bybeing
will, inbut not the one isof the revoked.item question, expressly

that the testatoris no evidence intended to diminish hisThere
H.,to who under the first clause in the willWilliam takesbounty

life, and, in case hedollars for survivesthousand Benjamin,three
clause,dollars But a revocation of thatthousandsix absolutely.

to therelates would reduceas it Benjamin,so far necessarily leg-
William, brother,in the that he survives his toevent threetoacy

dollars; he inand whether would take that sum morethousand
benot certain. These circum-interest may altogethera lifethan

show,to and takeneach evidence areare tending togetherstances
todecisive, the the codicil was intended bethat legacy given by

cumulative.
is need not beall the evidence received competentWhether

itIf is not of sufficient to overbal-competent, weightconsidered.
The in the testator’sevidence.the intrinsic change feelingsance

not with anis inconsistent intentionnecessarilyBenjamintoward
It bewell that he was in-him both therebylegacies. mayto give

to William in trust otherwise hethe whichto give legacyduced
to Benjamin.have directlygivenwould

wasevidenceexcluded rejected.The properly
discharged.Case

Smith, J.,J., did sit: the othersStanley, dissented: not con-
curred.

Mahagan & a.v. Mead

Willey v. Same.

a of landthe ofproceeds pieceA to B one halfby paypromiseverbalA
of frauds.it not within the statuteishe sellshouldwhen

andonly privies-partiesawards bindandJudgments

theaEquity, the of cloud from plaintiffs’for removalinBills
theland, court.of &e. found bylots Factstheirto respectivetitle

and hisdefendants, the of onesolicitation Quimbyatthe1866In
ofa tract landto$250them with whichtowife, buyadvanced

tract, thea thatverbal Quimbysagreementthe Yail uponcalled
landof the whenone half thedefendants proceedsthepaywould

interest, and taxes.it, theabovesell purchase-money,shouldthey
theirthe defendantsthe the Quimbys gavemoneyreceivingUpon

7,to secure it.of the tract$250, a Mayand mortgagefornote
the tract was whenQ., to whom1868, conveyed purchased,Mrs.

A, defendants,the insame, lot toof the perform-a portionconveyed
the and the defendantsbetweenan Quimbysof agreementance

the defendants wouldof suchconsideration conveyanceinthat
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claimtheir to under the of 1866. Theagreementrelinquish profits
theare the owners of other of Vailportionsplaintiffs respectively

tract, their Mrs.title from mesne con-Quimbyderiving through
June, 1872, Mrs. ofthen administratrix herveyances. Quimby,

“estate,husband’s with the in todefendants referagreed writing
Rand, Concord,our account and note to J. B. of for adjustment,

his shall $100and decision be final.” Rand awarded that should
$250be on the on accountnote of the above ofapplied conveyance

defendants; accounts,A to the thelot and award-having adjusted
$96.72ed a balance of and interest due from the estate togeneral

18, 1876,the defendants. the defendants aSeptember brought
writ of Mrs. to foreclose their andagainstentry Quimby mortgage,

term, 1882,recovered conditional at the October forjudgment
$618.15 damages.

The that the thedefendants claimed record of foreclosure suit is
conclusive evidence of the amount due their andupon mortgage,

to the admission all evidence forof introduced theexcepted purpose
sum,of that a less or was due the note.showing nothing, upon
award,of the the court finds that the defendantsIndependent

in the life of Mr. to their noteagreed theuponQuimby apply
amount that be found due from to himthem anmight upon adjust-

accounts,ofment their thereand that was a balancerespective of
account, 1,$81 due the to 1871,from defendants onQuimby April

which be indorsed on theshould note.

Mitchell, forBingham Mahagan.<f"

$200The received the defendants for lot A should beby applied
debt, 7,1868.of thein as ofliquidation havemortgage May They

no or to withhold itslegal equitable right loan­application. They
$250, it,ed aand took note for and a to secure it. Themortgage

which were to receive aagreement,pretended by they contingent
loaned,or benefit the sum aandbeyond rate ofprofit legal interest

it, void,on is andusurious not voidable. Browne v.merely Vreden­
195;48 v. ;N. Y. Thomas Barb.burgh, 34 157 SweetMurray, v.
44; v.35 Barb. 9 361.Wis. InSpence, BrowneCooper Tappan, v.

‘Allen, J., said, When a lenderVredenburgh, for astipulates—‘
interest,benefit the rate ofcontingent beyond legal and has the

in event to demand the of theright any sumrepayment principal
thereon,the interestwith the is incontractlegal violation of the

and is void.”.statute prohibiting usury,
defendants, theThese themselvesmortgagees, having purchased

of the are to value,mortgaged itspart premises, obliged orapply
it,forthe sum theirreceived debt. Trimmier v.upon mortgage

Vise, C.,17 S. C. 49 —­S. 43 Am. R. 624. If had everthey paid
it, havefor would to reduce their suchdebt athey asproportion

the value of the bore to the value ofparcel purchased the whole
land, the lawbecause will a of the ofpresume purchase equity
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to the mort­still beso the land would subjectthatonly,redemption
Vise,v.Trimmier supra.gage.

lots, 'the titletheir uponThe respective relyingplaintiffs bought
to set another andthe and to upshown attemptas by registry;
which the law will notof facts is a fraud themstate upondifferent

records athe not tolerate. The showand court shouldauthorize
thetwo dollars’ worth ofof hundred mortgaged prop-conveyance

the a tantofrom which lawto the implies promortgagees,erty
debt; theand this inferenceof the legalbyreduction mortgage
must stand.defendants, the mortgagees,

Martin, forGould Willey.¿"

Eastman, for the defendants.S. O.

Carpenter, ofin considerationJ. The agreementQuimbys’
the one half the of the landto defendantsthe loan proceedspay

interest, taxes,sold, and was notabove thewhen purchase-money,
frauds, Graves, 45of and was valid. Graves v.the statutewithin

received;establish it itThe evidence to wasN. H. 823. properdy
the contract the note andcontradict or affect shownnot bydid

usurious, L.,not void.the was it was G.If agreementmortgage.
that232, 4. of the fromss. 3 and The release agreement'c. Quimbys

their of lot thefor A toa valuable considerationwas conveyance
defendants, that been inand for haveappears may equalought

theinterest in the lot. After that deed defendantsto theirvalue
A,in fee to and theirunincumbered title lotheld an mortgage

tract full sum of $250.remainder of the Yail for thetheupon
deeds,claim Mrs. andunder Quimby subsequentThe byplaintiffs

them theof the tract to tosubjectthe conveyedtake portions
mortgage.

the lots from Mrs.title toThe passed Quimby longplaintiffs’
suit her. Thethe commencement of the defendants’ againstbefore

suit,nor to that and notwere neither arepriviespartiesplaintiffs
the notthe same reason areFor theyaffected by judgment.

not,award, as are neither are the defend-the andbound by they
ithowever be as between them andin this mightants proceeding,

If defendantsbut for the the and Mrs.Mrs. Quimby, judgment.
the amount due the ithad agreed upon upon mortgage,Quimby

that,the neverthelessaffect shownot they mightwould plaintiffs;
it, themdue and it would be aswas upon against equallynothing

theto that whole was due. Such anto the defendants proveopen
defendants,be but con-would evidence the notagainstagreement

$81is,result must be the mort-The that uponclusive. applied
the;1871,1, and that the remainder is due tonote as of Aprilgage

defendants.
Case discharged.

J.,.Smith, did not sit: the others concurred.


