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Vale Mills v. Nashua.

A city is liable in case for the damage caused an individual land-owner
by adischarging sewer his landpublic upon and into his mill-pond,
where the to do so has beenright not in some knownacquired way
to the law.

Case, for a sewer offensivewrongfully maintaining discharging
matter land,the and intoupon theirplaintiffs’ mill-pond,polluting

water,the and unfit forit use. Facts found therendering by
court. The are a in the manu-plaintiffs corporation engaged
facture of cotton Nashua,and two mills ingoods,owning operating
located on Salmon brook. of the mills isOne situatedplaintiffs’
on Main street out of the settled of thejust thethickly part city;
other a brook,is short distance down the a dam and reser-having

it,voir above with an area of about ten acres when the ispond
full. The sewer of into the lowercomplained empties mill-pond.

off,When the water in the is drawn the channel of the brookpond
above the lower mill is six tofrom fifteen feet in width. The
outlet of the defendants’ sewer is on the ofnorth-west side the

at or full,near the water line when the is and thepond pond
of the land at that ofboundary is the theplaintiffs’ point edge

off,theWhen is drawn the from thedistance outletpond. pond
of the sewer to the thechannel of brook is three hundred feet or

The own the land on both sides of the brookupwards. plaintiffs
full,to the of the when and also landverge pond adjoining the.

suitable for cultivation and for lots.pond building
mill,In the the is lowered from one to four feetoperating pond

the a thewhen is lowered four feetduring day, leaving space pond
of four to six rods in width between the outlet of the sewer and
the of the withuncovered water. The some-edge pond plaintiffs
times have occasion to off thedraw water to the dam andrepair
flume, and to remove the sediment which in the bot-accumulates
tom of the such times theAt from the sewerpond. discharges

brook,run across the land to the of the some-channelplaintiffs’
times of offensive matter the land.forming stagnant pools upon

1870,The sewer was first built the of in and atNashuaby city
that time its outlet was at the surface of the about oneground
hundred feet distant from the then itSinceplaintiffs’ mill-pond.

times, now, its con-has been extended at different and it is with
branches, one and one fourth Asabout miles innecting length.

extended, inthe sewer was and the from it increaseddischargeo
and offensive the surface of the itground,quantity uponbecame

to its at or within awas extended in 1879 so as contentsdischarge
the is now atfew feet of the of Its outlet thevery pond.edge

surface theof ground.
sewer, drain-construction of the the of surfacetheBy quantity

carried into the has beenstreets andfrom pondage grounds
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and,increased, in to the surfaceaddition thedrainage,largely
the contents of about a dozensewer now receives and discharges

sink-drains with it. Awater-closets and forty-five connecting
the offee is the forlicense charged by city privilege connecting

brook,not a owner thesewer. The iswith riparian uponcity.the
does land the acrossand not own the adjoining plaintiffs’ pond,

tothe sewer is It has never norwhich laid. acquired attempted
the contents of the sewer into theobtain the to dischargeright

land, license,or the orby purchase,plaintiffs’ pond, upon plaintiffs’
of of eminent domain.the exercise the right

maintained, aside from the of theAs the sewer is now pollution
odors,and the offensive the matter dis-water creation of sewage

value,its and wouldthe landupon depreciatescharged plaintiffs’
cultivation;forits use and ofinterfere with enjoyment purposes

fact,and, the court finds no reason-so far as it is a of thatquestion
exists to the defendants in theable necessity justify discharging

contents of the the land.sewer upon plaintiffs’
action can beThe whether this maintained thequestion upon

thefacts was reserved for of the court.opinionforegoing
Q-. French,B. for the plaintiffs.

Bailey, for the defendants.W. W.

Allen, J. The defendants their sewerdischarged public upon
the land and into the of the The stream ofmill-pond plaintiffs.
water which the dam and are establishedplaintiffs’upon mill-pond

brook,is a and the natural outlet of the surface of thatdrainage
of the defendant where the sewer is. At the trial it waspart city

brook,found that the defendants are not owners theriparian upon
and have never nor to the to dis­acquired attempted acquire right

the contents of the sewer into the orcharge plaintiffs’ pond, upon
land, license,their or the exercise of theby purchase, prescription,

domain,of eminent and that no reasonable existsright necessity
for the sewer the Thesedischarging upon plaintiffs’ premises.

leave which a defence to the action could befindings nothing upon
defendants,made. The invasion of the theplaintiffs’ premises by

contract,without or statuteright acquired by prescription, proceed­
and without reasonable cannot beings, necessity, justified by any­

shown to the court. Whether reasonable if itthing necessity,
defence,existed, it is notwould be a to consider in thisnecessary

The is not water-course v.case. sewer a natural Salis­(Bassett
Co.,M. 43 N. H. nor an artificial one established569),bury by

Perkins, N.v. 58 H. but a new354),prescription (Shepardson
land,of the and it as ameans invading plaintiffs’ using cess-pool

Laconia, ;v. N. 130for the benefit. Gilman 55 H. Parkerpublic
Nashua, N. H. 402.v. 59

theJudgment plaintiffs.for
Clabk, J., did not sit: the others concurred.


