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defendants,the of the and was altered them atproperty an ex-by
$555of to it.receive It has been there ever since.pense

The defendants to tbe admission of theobjected subscription
and to the of Mrs. Wilson.paper, testimony

Burns, for the<7.II. plaintiff.

Foster,F. S. andWoodman L. forW the defendants.

Carpenter, J. The deacons of a church are a body corporate.
take as trustees church,to theThey and with itsany property given

L., 153,consent the same. G. c. ss. 6 and 9. If themay convey organ
church,to the it was tobelonged theproperly conveyed plaintiff.

is,The whether the facts andprincipal question evidence re-upon
it was for the referee to was,find that theported competent organ

to the to the theprior of church.conveyance theplaintiff, property
It was with funds raised thepurchased contribu-by voluntary

individuals;tions of and whether church,as a to the or to thegift
or for other,the use of the one or of thesociety, themerely property

contributors,in the the intention ofremaining thosedepends upon
who contributed. There was evidence which the refereeupon

find an tointention it to the church.might give
Wilson,The of Mrs. contributors,one of the was com­testimony

When the intention of the to a istransaction ma­petent. parties
terial, to it Graves,Graves v.may 45 N. H.they testify directly.
323; Hale v. 45 N. H. 406. TheTaylor, wassubscription paper

It declared the for which the wascompetent. purpose given.money
It was a declaration and the act of Sub­accompanying explaining

or and as a of the respart gestes evi­scribing giving, competent
dence, subscribers,not theas but asonly against against every­
body.

Judgment the plaintiff.for

Clark, J., did not sit: the others concurred.

Savings &Ashuelot v. a.AlbeeBank

A contract is not invalidated a false and fraudulentby representation
it, if it does not theinducing that was aappear representation sub-

inducement,stantial or material of the or that it thepart without con-
tract wouldnot have been made.

A contract induced a false statement isby therebynot invalidated
without ofprivity representation.
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not exist between a and its treasurer’sdoesprivity saviugs-bankSueli
are to his bond oral statements ofsign bysureties who induced official

thetrustees, but not made to sure-bank’s soundness made itsbythe
orknowledge,with their to theirties, or oíany expectation coming

one to becomebelief believe induce anywith a or reason to wouldthey
a surety.

of aexaminingThe statute the of the committeereportsrequiring
L., 170, not ato be s. issavings-bank provisionc.published 2)(G.

the on his officialaidingfor treasurer of the bank in suretiesobtaining
establish,: and the betweenbond of does notpublicationrequirement

bank as to author-the and the such a ofpublic, privity representation
one a the faith of a state-anyize to become of the treasurer onsurety

inment the were thorough.that the examinationspublished reports

Debt, on treasurer. Factsthe official bond of the plaintiff’s
a referee. elected treasurer of thefound Albeeby annuallybeing

1881,bank each The bondfrom 1865 to a bond year.plaintiff gave
suit was in all receivedin 1877. Agiven required depositsby-law

tohim be forthwith in the Winchester Bankhimby deposited by
thein name. Various of thesumsplaintiffs’ plaintiffs’ money

embezzled him each or to 1881.were from 1866 1867by year,
1, 1877, 140,000. No defal-he had embezzled more thanJanuary

concealment,wascation discovered until 1881. he made falseFor
books,on the fictitiousentries himself withplaintiffs’ crediting

borrowers,to Bank.and the Winchesterpayments depositors, By
books,careful ordi-a examination of the made a havingby person

of entries and embezzle-his falsenary knowledge book-keeping,
would havements been that twodiscovered. A requiredby-law

ofmembers the board the treasurer’sof trustees should examine
month,on the firstbooks of each and in atwriting,Monday report

board,the next of the receivedthe amounts ofmeeting deposits
withdrawn, funds,andand the condition of the and shouldgeneral

state in the account ofwhether found theparticularly report they
the treasurer The the trusteessatisfactory. duty imposed upon by

wasthis neverby-law performed.
The trustees caused an examination of the bank to be made by

each,of number,committee three of theira in and ofJanuary July
reason of examinations,in the commit-theseBy negligenceyear.

tee, use,not familiar with the in and misled theirbook-keeping by
in treasurer,confidence the did not discover default. Uponany

examination,of aneach made oath that had madereport they they
bank,examination of re-a the affairs of the and that thethorough

truewas to their and belief.bestport according knowledge They
theirbelieved examinations were and that thethorough, standing

of the bank was as toin theirrepresented reports. According
solvent,these the bank seemed to and accu-bereports gradually

a and a fund.mulating surplus guaranty
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sound,it toThe and trustees of the bank believed bepresident
and so it whenever had occasion to of it.represented speakthey
They suspicionnohad of embezzlement until it was discovered in
1881.

The sureties the treasurer’s bond at his request.signed They
bank,had confidence in thehim, and in other officersof andthe

their theof its affairs. knew thatmanagement presidentThey
sound;and ofsome the andtrustees recommended the bank as

saw the inducedAll thesethey published reports. things together
them to the bond.sign

B. for liablesureties. sureties are notWadleigh,, the The upon
the bond falsebecause were to it theinduced sign by repre­they

ofsentations the examina­trustees that had made a thoroughthey
sound,tion bank,of the and thatit was itswhich showed that

affairs were Theand administered.honestly generalprudently
It is thatof is well settled. aprinciple this class casesgoverning

who theexecutes a bond on asurety, misrepresentation by obligee
348;of fact, Sur.,a material Blushis s.Brandtdischarged.

Brown, 3 450; Willis,v. Giff. 218. If it beWillis v. 17 Sim.
said that fraud to themust exist in invalidateorder obligation
of a it ismust that actual fraud not re­surety, be remembered

defalcation,If onequired. has actual of mereknowledge past
State,failure to is v. 10 Vr.communicate a fraud in law. Sooy

135. concealment, bond,A be wilful andto vitiate a need not
intentional, or with of the conceal­a view to the advantage person

Mathews, 935; Foxall,Railton v. v.10ing. Cl. & Fin. Phillips
L. Q. 666;B. B. 296;7 A fraudSur. Torts 482.Cool. mayBayl.
be as of facts that do not ex­well an assertionperpetrated by
ist, made one the thewhomignorantly acting uponpersonby
assertion has the used toto has reasonableright diligencesuppose

exist,himself,inform whichas concealment of facts known toaby
in and to be known.conscience madeequity good Bayl.ought

215;Sur. 520, 521,Liab. Off. Graves v. LebanonThomp. citing
Bank, infra.

Bank, 23,In v. 10 the facts wereGraves NationalLebanon Bush.
cashier,like those in The neververy the case. havingpresent

bond,furnished a known to thehad embezzled. This fact was not
ofbut the use dili-have been discovereddirectory, might by slight

in a news-The a statementgence. directors innocently published
condition,athe bank was in financialpaper, that goodrepresenting

and to the bank wereshow that the affairs of prudentlytending
Afterwards,and had seen thewhoadministered. personshonestly

bond,on the andstatements became sureties cashier’spublished
Thewere to be for embezzlements.held liable subsequentsought

shortWhilecourt held that the sureties were nothingdischarged.
ofthem after the contractof fraud would have releasedactual

—into, fraud, e., the failure toi.was entered equitablesuretyship
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havethe directorsfacts which mightmaterialcommunicate known
therefore,which,and theyof reasonablethe exercise diligence,by

known, if thethe suretiestosufficient dischargeto haveought —was
Jones, C. B.v. 17such. Leebefore becameoccurred theyneglect

482, less tomuch favorabledoctrine to factstheN. S. applies
There thein the case.than are those plaintiffs’the presentsurety

commission,on hadto himdeliveredwho sold the goodsag’ent,
of theto outthe were entitledto over all thatfailed plaintiffspay

then toldthem.toso he become indebted Theyand hadreceipts,
himto byhim he must some one prompt paymentsguaranteeget

seen orand withoutAt havingin the future. the agent’s request,
tothe the defendant agreedhad withany negotiations plaintiffs,

theof factnotified the bybecome The beingsurety. plaintiffs,
defendant, heto whichsent a thedrew and contractupprincipal,

been course ofhad theThe set forth whatinstrumentsigned.
be, butit tothe would continuebetween and whatdealing parties

to them.then indebtedthe that the wasomitted to state fact agent
Held, in of afor thethat this omission was evidence supportjury

into contractthat to enter thethe defendant was induced byplea
Twothe the (Pol-fraudulent of judgesrepresentations plaintiffs.

dissented, their on thelockand groundopinionsBramwell) putting
tothe thethat nothere was whatever plaintiffsbyrepresentation

defendant; neces-but it is clear that neither actual fraudregarded
—Bramwell, “Toin to the J.,order invalidate contract.sary says,

be, first, theconstitute fraud must assertion ofthere something
false; or, true, therethe of wheresecondly, somethingsuppression
is a or of material.”duty profession stating everything

A the butexhaustive examination of all authorities discoversvery
claim;caseone which seemsto sustain the that is Detroitplaintiff’s

Webber,v. 26Mich. The there were sureties for the384. defendants
totreasurer. Two date of bond he had heldpreviouscity years

office,and time defaulter. The ordinancethat was aduring city
that the and means should examinecommittee onrequired ways

month,at ifbooks least once and anda report; irregularityany
found, The waswas to bondsmen. ordinance not compliednotify

with, and no made. But before the bond towas wasreport given
thatthe the controller to the defendants itcity, city represented

the of to suchwas the committee make andinvestigationpractice
made, andtheretofore been thatthat had shouldreport; they they

court,of thebe made in future. Of theregularly majority Camp-
bell, J., to the on the ofseems decisionput ground public policy

“alone. refers to the doctrine that fromHe by concealingfalsely
sureties,the who invited to become the factare thatresponsible,

default,an dishonest and in arewas they discharged;”agent already
adds, “But thatand however doctrine may affect.private persons
ask can have no towho it publicsecurity, application agents.”

the toHe also intimates that controller’s as pastrepresentations
matter record in thewere a of werecouncil)(which citypractices
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tbe theof controller’s as an of thebeyond scope authority agent
J.,and C. his decision on thatcity; Christianey, puts ground—

“that sureties not becould unless it was adischarged partclearly
of the controller’s official to correct information to theasduty give
examination of the treasurer’s theaccounts com­by investigating

case, however,mittee.” In the the statements made thepresent by
trustees were themade in course of their official and so theseduty,
defendants a tohad them. Even the ofright rely upon opinions

court, therefore,the Webber,of the Detroitin v. sustainmajority
case,the view for.now contended And in that de­CooleyJudge

livered a which seems to us morepowerful dissenting opinion,
than the He think it imma­weighty majority opinion. says,—“I “terial that the were in Hadmade faith.”representations good

the made,theof controller been thererepresentation fraudulently
is no I that the sureties avoid their obli­question, suppose, might

The andloss should fall on the not ongation. the sureties.”city,
Martin, 275, 387,v. 116 Bates,Mass. State v. 36 Vt. andTapley

Stevens, 532,Franklin Bank 39 notv. Me. are in in themaspoint,
there were no of orstatementsby publishedrepresentations, way
otherwise, made,that hada examination been and thatthorough
the affairs bond,of the the to theobligee, managed principalby

administered;were and so there was in the con­properly nothing
duct of whichthe could have as an inducementobligees operated
for the tosureties sign.

trustees,It was a fraud for these who were inlegal presumed
their official to have a thewithposition acquaintancepersonal
character bank,of the business of the tomanagement represent

of themeans sworn statements oth-andaffirmatively,by published
erwise, condition,that wasthe bank solvent and in theforgood
sureties, and who saw these hadeverybody representations,public
a to inbe influenced their with the bank theright dealings by

that the trustees had done their andsupposition thatduty, nothing
had been done the treasurer or other official to theby any impair

bank,sound condition of the because a careful exam-presumably
ination ofa committee the trustees an examination statedby (and
in each of their affidavits toown have been made hadthoroughly)
failed to discover or in the treasurer’sany irregularity dishonesty

trustees’The belief that their examinations weremanagement.
is Even in onimmaterial. actions the case for deceit orthorough

isfalse there a class of caseswhere therepresentations, ques-large
tion of belief or faith on the theof is disre-good part wrong-doer

; canand there be doubt that these trusteesgarded „hardly any
to thewould be answerable sureties in an action at falselaw for

course,is notIt of to show that suchrepresentations. necessary,
thean action >lie facts in this case in orderwould to sustainupon
butthe defence whenever action innow an the nature ofurged;

sureties,deceit could be maintained defrauded the in adefenceby
“ man,would be asuit their bond If no knowl-upon good. having
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the himself towhatever takes aedge upon subject, upon represent
exist,certain state of facts to he does so at his and if it beperil;

himself,done either with a view to secure some benefit to or to
* * *a third is indeceive he law of a fraud.person, guilty

the the have nopersonAlthough making representation may
falsehood,of its the neverthelessknowledge representation may

Maule, J., Edmonds,have been made.” in Evans v.fraudulently
Hutchinson, Q. 748,Jur. 883. In Jenkins 13 B. Mr.17 v. Justice

Marie A declaration is not deemed fraudulent which thesays,—“
believes true. But if he is aware that he has anspeaker only

that as he cannot beopinion, yet represents opinion knowledge,
said to believe his true.” See Cool. Torts 493-­representation
501, Case, 604,for American cases. Smith's 2 Ch. illustratesApp.
the strict to which the law holds directorsaccountability English

others for truthand the of what in theirthey represent pro­
One who had been led to subscribe for stockspectuses. mining

the of a to the court toupon strength flattering prospectus, applied
have his name removed from the list of subscribers. The directors
had theissued on the faith of the ofprospectus representations

mines,the vendor of the and without of their untruth.knowing
held, however,It was that the was entitled to theplaintiff remedy

said,for. Lord Cairnes The in theapplied representation pro­—“
fact,untrue in of it seems to me im­spectus being point perfectly

directors, it,material whether the when made believed it tothey
be true or did not believe it to be true. That be materialmight
with reference to of a different kind institutedproceedings against
the with a todirectors view obtain from themdamages personally,
but for the of this I think it must be takenpurpose investigation
that the oneas the truth of whichstatementthey repeated they

‘content to vouch for. If had beenwere content to Wethey say,
mine,ourselves know about the state of the but we havenothing

mine,it is abeen told valuable worked atvery largely present,’
told,if had in of factand been so no could havethey point person

mislead;of the as calculated to but incomplained prospectus place
told,of as what had been affirm it asrepeating theyhearsay they

fact,a and to the terms of thepositive apparently, according pro­
a fact theiras within ownspectus, knowledge.”

The sureties the bond at Albee’s had con-signed request; they
bank,fidence in him and in the other officers of the inand their

affairs;of its knew that the and somemanagement they president
sound,of the trustees recommended the bank as and saw thethey

thesestatements. All induced them tothings togetherpublished
the bond. It is obvious that the inducement notneed havesign
the sole cause of the sureties’ for itbeen issigning, possiblehardly

to conceive of a case where there would be one causeonly operat-
mind. The factsthe such a trans-surety’sing upon surrounding

the of a treasurer’s bond areaction as more or lesssigning always
and the credit to more than onegivescomplex, signer always
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he is to assume financialbefore importantcircumstance willing
then,If, it a in towere for ordernecessary surety,responsibilities.

to show that thehimself from liability, obligee’s represen-exempt
andtations, material made under such circum-false aupon point,

to the fraud inas withobligeestances charge makingequitably
and of histhem, the sole motive inducementconstituted signing

act,bond, be bound the and thatthe he would inevitably by prin-
stated have nothe law above could existence.of of suretyshipciple

for a false in as to theat lawIn an action representation writing
of third the was inducedcircumstances a whereby plaintiffperson,

recover,thethirdcredit to suchto person, plaintiff maygive
been influenced oralhe have in by subsequentalthough may part

is for theIt tothestatements enough plaintiffdefendant.by
inducedhe was the writtenthat byshow substantially representa­

case,Pollock, B.,Wade, C. B. Inv. 18 371. that C.tion. Tatton
said, does an act for which he is lawIf a by responsible,person—“

occasioned;the hebe for mischief has and itliable to suedhe is
else to itto that contributedis no answer something being(notsay

Bramwell, J.,the Andof defendant himself).”the consequence
remarked, must enter­real I confess IThe question though—“ is—

is atherelittle doubt—whether continuingtained a contributory
thecause; the acted writtenwhether upon representa­plaintiff

was, that is essential to the maintenanceIf there all concurstion.
“:rule is not thatthe It essentialof action.” givesthe Cooley

haveshould formed the sole induce­representations]they [false
contract; that formed a in­it is materialtheyment to a enough

Shaw, in v.502. Chief-Justice Matthewsducement.” Torts
it to the that48, 53, held an error instruct aBliss, 22 Pick. jury

mustto be actionable have been thefalse predom­representation
said,a and andthe falseinant motive sale),(influencing —“If

act,atwas a motive all to theinducingfraudulent representation
and com­one of motives theirif it was several acting together by

result,the it should have been to theforce leftbined producing
Grout, 20,it.” 120 isfind v. Mass. anso to expressjury Safford

and in accord with the case.thisupon point, precedingauthority
Dickson,See, also, 453,6 C. B. N. andClarke v. S. Addington

fact orAllen, circumstance11 Wend. 375. byv. Any supposed
true,the he to be is in law cause ofat time thethe signedsurety

that cir­action, if a of the to what fact orcontraryhis knowledge
him from Inaffirmswould havecumstance prevented signing.

finds,as thecase, the sureties in the refereerelying uponthis part,
truethat statements had been foundthesupposition published

if the theirwhen trustees had doneafter a thorough investigation,
of the bank have revealedthe real condition would beenduty ”“ in Albee beensureties’ confidence havethe destroyed,and

that induced the falseis were byit clear representationsthey
to which beto a cannotin assumequestion liability they lawfully

held.
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Faulkner,Batchedder for the in exam­(f plaintiffs. Negligence
bank,the books of the treasurer the officers of the eitherining by

bond,before or after the execution of the is no defence for the sur­
Root, 522; Brownell,Bank v. 2 ;eties. Met. Bank v. 9 R. I. 168

34;Co.v.NavigationTrent 10 East United v.StatesHarley, Kirk­
721; Price,9 Wheat. Association v. 16 Fla. 204. And thepatrick,

same is true a examination of the books wouldalthough haveslight
defalcations,revealed and the officers of the bank were ofguilty

in their examinations. Martin,v.gross makingnegligence Talpey
Stevens,275;116 Mass. Franklin Bank v. 39 Me. 532. And for two

viz.,rule,for this that the to examine formsstrong grounds duty
contract,no theof and that the of thepart officers ofnegligence a

is not on the of thecorporation see Mc­negligence part corporation,
Ward, 541; Root,Kecknie N. Y. 2 541;v. 58 Bank v. Met. Ins. Co.

Simmons, doctrine,131 Mass. 86.v. The that the failure of the
officers of a bank to detect defalcations of their cashier or treasurer

bond,the sureties on his would defeat the soledischarges purpose
of a bond. If that ofrequiring persons trustoccupying position
are to sobe watched and that no done,can bo or ifguarded wrong

once,done be detected at there would be no occasion for a bond.
trustees,The bond is not to or for benefit,the theirgiven but to

the thebank for benefit and of theprotection depositors whose
is in the hands of the man for whose theproperty suretieshonesty

andthemselves theirpledge property.
contract,The to hisavoid must eitherseekingparty prove that

he was toinduced a false statement ofsign uponby relying mate­
rial facts to the otherwhich was known to be falseparty when
made, or that the other at the time of withheldparty, signing, from
him factsof material for him to know and whichknowledge he did
not means Holcomb,have of Hoitt v. 28equal 535;N. H.knowing.

348;Jones N. H. Chellis,v. 40 v. 41Emery, Pettigrew N. H. 95.
And whether known to be false orany representations, not known

true,to be in order to be defence,available as a must have been
such as the has a to and have beenright rely upon,surety made at
such time and in such connection that related in somethey toway

contract,the have been made with theand thatknowledgé they
would or somehave effect themight upon contracting Aparty.

theas to character or of arepresentation chattelquality made by
B,A to in which hada conversation no connection with a sale of

B,the chattel to cannot be set C as a defence toup by a sale of
tothat chattel him which was aboutbrought by subsequent nego­

tiations between A and C in which no representations or allusions
to the former made.conversation were Statements of material facts
made the officers to these sureties in conversationsby which did

contract,not in some relate to the of theirway expressions opinion
the statements were butpublished(and nothing expressions of

which and statements toopinions held), thirdthey honestly parties
contract,unconnected the notwith were such representations as



BANK v. ALBEE.160 SAVINGS [Cheshire,

avoid tbe contract. were not statements which thewill They upon
had a tosureties right rely.

made, show,claim is and no fact found the referee tends toNo by
officersmade false orthat the withheldany representations,wilfully

;of material facts from these sureties andthe knowledge any neg-
facts,in cannothowever material be con-gross, discoveringligence,

fraud, and cannot avail as a defence.constructive Thesidered pub-
honest,notwere statements Albee was but state-lished reports tflat

condition, true;the bank’s which believed to be notofments they
information,sureties,the or for or forto their the informationmade

should afterwards become sureties. It was no ofthose whoof part
thecontract of with the bank that examinationsthe anysureties

made, or of the bank’s conditionbe that statements should beshould
time,but the were from time to as thereports publishedpublished;

the offor information the without re-statute required, depositors,
whether Albee was about to furnish a bond or not. Thetogard

were such as the officersof bank would makestatementsverbal any
conversation,inof orby people generalwhen inquired casually

street,the and were but the of anmet onwhen expression opinion
entertained as to the soundness of the bank. And therewhich they

that of the officersever made of these state-nois any anypretence
into of these defendants conversations which related toments any

sureties,become or their sureties in the fut-their becominghaving
fact, inthe officersof the bank took no theure. If procuringpart

sureties, whom were to be whenknew Albeeand they presentedonly
itfor Nor does that Albee himselfbondhis acceptance. appear

as to the the bank to his sur-condition ofmade representationsany
him, officers,of or of of theeties, that everor they inquired any

sureties,mind to become or after hadhad it in theywhen they
toThe sureties with force claim bethe bond. might equalsigned

because the bank commissionersfrom their obligationsdischarged
the defalcation when examined the bankdiscoverednot theyhad

had read the commissioners’or becauseafter they pub-year,year
sureties,such statements willIf making dischargelished report.

Sentinel, or theof the Newreader published reportsno Hampshire
commissioners, have been as one of Al-wouldthe bank eligibleof

sureties, the bonds ourand one of now held by savings-bee’s hardly
tothe thefurnishes depositors againstslightest protectionbanks

of a dishonest treasurer.defalcationthe

in of the treas-Dob, No defence behalfC. J. being suggested
thein the asurer, sureties behis regarded, present inquiry,may

is,defence not that wereTheir dischargeddefendants. theyonly
committee, werebut thatof thethe examining theynegligenceby

in fact and fraud-the bond falseto representationsinduced sign by
com-to the bond thewere inducedin law. sign byulent They

their in himof the treasurer’s confidenceinfluence request;bined
of itsbank, and theirother officers of thein the managementand
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affairs : their some tbethat of trustees tbeknowledge represented
to it;bank be sound when had occasion to of and thethey speak

of the examinations made thereports committee of thepublished by
is,trustees. One defect in this defence itthat does not thatappear

the in the ofalleged representations (contained published reports
examinations,the incommittee’s and the oral commendations of

the soundness the a orof formed substantial materialbank) part
of the inducement Torts or that the(Cool., 502), defendants
would not have the bond if these hadsigned notrepresentations

Grout,come to their 20, 24,v. 120 Mass. 25.knowledge. Safford
trustees,ofSome the when had occasion to of thethey speak
bank,ofcondition the were accustomed to it as sound.represent It

does not that these oral recommendations were orappear intended
understood to be thanmore of oranything expressions opinion,
were the or concerted action the orof board of itsjoint mem-any
bers, or the of orwere action a numberquorum authorized toany
bind the or were intended or tounderstood beplaintiffs, given by

that,one his or onin officialany any ground, can becapacity, they
considered as made the And ifbyrepresentations plaintiffs. they

soundness,of fact ofwere statements the and not mere expressions
if, law,inof and of wereopinion, made thecontemplation they by

itare immaterial because does not thatplaintiffs, they appear they
defendants,to orwere made the with of theirexpectationany com-

to the defendants’ or with belief oring knowledge, reason toany
believe would induce one to abecome of thethey any treas-surety
urer. The is not shown. Cool. Torts 498.necessary privity

The that a examinationlaw of therequired thorough plaintiffs’
trustees,be madeaffairs should the or a committeeby by of trus-

tees, months;in sixonce that a of suchevery examination,report
trustees,a ofcommittee the should be returnedsigned toby the

commissioners;bank that a of the should bereportcopy published
inthe a thatand blanksplaintiffs forby newspaper; proper these

examinations should be furnished theto theplaintiffs by bank
L., 8,170, 2,a.commissioners. Gf. ss. 4. These duties were per-

examinations,anformed with thewhichexception by andreports,
were rendered useless. The committeepublications erroneously

believed their examinations were theirthorough. By superficial
the annual defalcation was not discovered.inspection They acted

faith,in and their ofto theirgood according ;understanding duty
but, business,as in such confidencefrequently inhappens the

skill,treasurer, and oflack detective made thespecial examiners
thefor task Thethem. case is not anincompetent assigned ex-

instance, but the of aceptional operation general system. Many
funds,trust and need theprivate public, service (obtainable for an

under the of demand andlawadequate compensation, ofsupply)
sound,not and but alsoinvestigators, only mentally morally trust-

laborious,as ofworthy experts, capable and notinquisition, dis-
inconfidencequalified by anybody.

12*
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trustee, inare con-The an existing onlyincorporatedplaintiffs
law, action is on a bond theof and the brought bygiventemplation

thein for the of trust fund. The•defendants 1877 security plain-
tiffs, no interest in hold a merebeneficial any property,having

If thewhole estate is in thetitle: the equitable depositors.legal
in hadof examinations made previousreports yearspublished

1877,to become in andthe defendants theyinduced depositors
of the trust fund in an action on the caseoutdamages•claimed

deceit, the fund infor or in a distribution ofthese plaintiffsagainst
L., 166, ss.c. other9-17),insolvency proceedings (G. depositors

made,examinations notthat the insufficient werewould claim
fault of of theor equitablepublished through any anyreported,

fund, n’o ofthe and that such owners had more control•ownersof
trustees, trustees,of the or the committee ofor actionthe election

thethan or the treasurer’sin subsequentyears, depositorsprevious
in Asureties had 1877. single unincorporated person carrying

of a and could be liablethe business savings-bank•on depositary
but some of his would contendfraud:deceit and depositorsfor

fund,- inheld him as a trust and investedthat their byproperty,
trustee, on execution tocould no more be takenname as payhis

committed him on other than afor a fraud by depositors,•damages
toheld and invested could be appliedward’s similarlyproperty

his For the indemnification ofofthe debts guardian. personspay
trustees, nothe havethe plaintiffs propertyplaintiffs’defrauded by

the bond forfund. To invalidate treasurer’sthe trustexcept
trustees, is to the fund answerable for'makecommitted byfraud

be done in the defendantsbehalf of with-This cannotthe fraud.
in law the averments of examinationsthat thoroughout showing

lawthe and that the wereplaintiffs bywere made by plaintiffs,
causedin satisfaction of damageto depositsauthorized appropriate

that the examinations were thorough.representationsby
the are stockholders ofplaintiffs’ depositorssomeFor purposes

are the and the trusteessome sense plaintiffs,a bank. In they
48; Paris,Bank,v. N. v.59 H. HallCogswellare their agents.

the of trustees who made the exam­committee71. But59 N. H.
the as to theso far the of makenot depositorswere agentsinations

-The wereliable as examinationsprincipals.personally•depositors
acts theand for all the ofsensenot, legal purposes,in legalevery

out of the trustdefendants claimedIf these damagesdepositors.
examinations themcaused the reported inducinglosses byforfund

thatwould need to show thethey reportsdepositors,to become
that the re­law, made thesewere, plaintiffs;byin representations

occasions, thator for such aon such purpose,were publishedports
to them asahad legal right rely upon representa­readerevery

and that the lossbank to inducethe deposits,made bytions
somewas a for whichthem depos­damageuponincurred relyingby

of otherof the depositorsbe indemnified out propertyitors should
If, wereafter the published,trust the bank. reportsinheld by
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and the defendants became others madebefore haddepositors,
not on the faith of the or had withdrawn theirreports,deposits
various arise. There be aquestions mightdeposits, may question
the the towhether statute the ofrequiring plaintiffs publish reports

the examinations means more than that the trusteesanything
to beshould cause them at the Andpublished plaintiffs’ expense.

trustees,if the committee of three falseexamining representa-by
tions in their had caused the defendants to suffer lossesreports, by

there a whether thedepositors,becoming maybe question plaintiffs
fraud,would forbe the and whether the defendantsresponsible

would be entitled to out of the trust fund.damages
ofWhatever the committee or lia-personal liability corporate

theof be claimed those for whose benefitbility plaintiffs might by
the examinations andwere made were not madereported, they

committee,■or the or the forreported by thepublished by plaintiffs,
of bond,one to the treasurer’s or withpurpose anyinducing, sign

an on the of the committee or the thatunderstanding part plaintiffs
the would authorize one to theholdpublication any plaintiffs

for acthis of a If the defendantsresponsible becoming surety.
fraud,were the committee’s the committee todischarged by ought

be to theliable The should have notplaintiffs. depositors security
1855, 5; L.,the 1746, 170,inferior to bond c.(Laws s. c.G. s. 7),

for which a of action the committee notlight be anagainst might
If one of the defendants toequivalent. theany proposed sign

bond theon faith of the committee’s assertion of exam-thorough
embezzlement,inations no and to hold the committee ordisclosing

statement,the for the fairplaintiffs responsible dealing required
him to to the committee for the information on which heapply

it,act,to to let them know he andproposed themwhy sought give
■an to exercise their of to makeopportunity right declining any

for orwhich the bank couldrepresentation be accountable tothey
him.

The committee’s of examination and truthful re-duty diligent
notwas due to the ofport persons questionconsidering becoming

sureties of the treasurer. It was a statute forduty imposed by
the benefit of and not to aenable reader of thedepositors, pub-
lished to determine whether the treasurer was a manreports whose
■officialbond he could Publications ordered thesign.safely by

for the of thelegislature defendants seek toprotection depositors
in the of If the defend-employ depriving depositors protection.

ants had been induced the to make in bank,theby reports deposits
have claimed that of a whomthey were class re-might thethey

were intended toports influence. The was for thepublication
information of tothe and all with evidence whichpublic, supply

consider on the of certain action. Butthey might question taking
the of ofa the treasurerquestion was not one forbecoming surety
the ofdecision which the thelaw to be madecompelled reports

as evidence furnished the with thepublic plaintiffs,by consequence
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a risk tbetbe trust fund to of losing securityof greatsubjecting
theit be ofthe Whateverbond. authority might claimed.anyof

to or defeat thehadofficersor accomplish pur-managersplaintiffs’
oftrust thetheof statutory by performing duty publishingpose

examinations, the ofthe committee’s publica-the results of duty
sureties,in oraid the treasurernot to obtainingtion was. imposed

of theone with a statutoryto clothe nullifying require-powerany
Bank,v. N. 10doctrine of Graves LebanonThement of a bond.

a these sureties with-23, as ofcannot be dischargeBush. accepted
the an intentionto legislature impliedout unreasonably imputing

to andof unnecessary unjustto the savings depositors perilexpose
170,s. of e. Gen.bond 7the required byprotectiveauthorizingby

2.s.Laws, thebe requiredto protective publication bydestroyed by
that theThere is no evidence werethe same reportsof chapter.

be with otherunderstood toor were published, anypublished,
command,of thethethan the execution purposelegislativeobject

these the ofnot establish between rep-which did parties privityof
for this defence.resentation necessary

contract,482,Jones, B. N. the writtenv. 17 C. S. byIn Lee
defendant,theand by guaranteeing paymentsthe signedplaintiffs

cer­their commission recitedto thebe made by agent,to plaintiffs
facts, from the defendant the fact ofbut concealedmaterialtain

to the In this-­of theindebtedness agent plaintiffs.an existing
neither concealed nor hadcase, committeethe anything,examining

ofhad no embezzle­to conceal. knowledge anyTheyanything
statements of the bank’s conditionwrittenThement or danger.
examinations, and true accord­of their werethe correct resultswere
belief, made oath.and as Theirto their best knowledge theying

worthless, their best and belief wereknowledgeexaminations being
inincorrect made themrepresentationno value. The only byof

that their examinations were thor­the statementtheir reports was
ofmore than anwasthis expressionWhether anythingough.

of isto The wantnot inquire. privityit is necessaryopinion
decisive.

theJudgment plaintiffs.for

others concurred.Stanley, J., not sit: thedid

Adm'r, &v. Joslin a.Wheeler, App't,

a., Wheeler,& Adm'r.App'ts, v.Joslin

to an administrator to retainthe court requireprobateThe ofpower
a not lim-the of claim ispayment contingenthands forin hisfunds

the course.an estate administered in solventthe case ofited to


