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to the the law­He undertook warrant and defend againstpremises
him,from,of or under andful claims any persons claiming by,

hisno other claim. He merely, leavingagainst conveyed right
title, if the hadthe to for herself what grantorjudge any,plaintiff

Bedel, refers to-­in them. Loomis v. 11 N. H. 86. His covenant
it, and is to-­the extent of the and is and limitedqualified bygrant,

Holton,Allen v.be so construed as to effectuate that intention.
20 464. in a deed is of a andPick. The covenant quitclaim special

thenature. A covenant of andqualified grantorwarranty against
heirs, them,his and under him is not broken theall or byclaiming

Brown, 12and of the state. Dobbins v. Penn. St.entry occupation
75; 399, 400, note;398,2 Hill. Real v.Browning Wright,Prop.
2 B. & P. 13. In the effective words are-­conveyance by quitclaim
release, remise, and and the release atwithquitclaim, correspond

818,2 thecommon law. Hill. Real If hadnote.Prop. granteé
tax,desired to hold the defendant liable for the of the itpayment

should have been so stated in the conveyance.

Doe, tax,C. J. For the of the the land was holdenpayment
June,the for one the offrom first 1882-­against plaintiff year day

58, 13;L., Newton, 359,G. e. s. Gove v. N. H. 361. The58 tax
lien was an encumbrance from the date of the assessment (Tied.

P., from,R. s. in favor of the or under853) public claiming by,
the defendant. the toIf had allowed the lien be enforcedplaintiff’

sale,collector’s the title would have been derivedby purchaser’s
from the The ofdefendant. tax was a the defendant’s share-­part
of It was a debt due from him to thepublic expense. public­

580,Boardman,v. 58 N. H. itand could have been(Lídes 585),
28;1881,collected of him suit the town. Laws c.by brought by

300; Reinhard,Cool. Tax. v. 73 Pa. 370. It was a debtWeber
attachment,secured a without the suit and service ofby statutory

in other cases. The was toprocess necessary plaintiff compelled
the debt in order todefendant’s remove an encumbrance-­pay

which the land warrantedwas the defendant’sagainst by quit­
claim.

theJudgment plaintiff.for
Stanley, J., did not sit: the others concurred.

& a.Hurd v. Dunsmore.

Whether the sum in astipulated bond to be the is apaid by obligor pen-
oralty is aliquidated damages, of intent to be ascertainedquestion

from the of thelanguage instrument and such as is-other evidence
to aid in the construction.competent
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for the breach of a contract to land is thebuy'The measure of damages
of the land and the andagreeddifference between the value price,

asbe thereasonably anticipated by partiessuch other loss as would
to be caused the breach.likely by

$2,500Debt, on for tbe of on the con-a bond payment following
■ditions:

“ to the saidWhereas the said has of obligeeobligor agreed buy
:a of real situated in said Westfordcertain estate [describingparcel

the and sufficientsame to be a good warrantyit], conveyed by
to■deedof the a and clear title thesaid obligee conveying good

dollars,.same, and in-to a of hundredsubject mortgage eighty-five
1882,terest thereon from the first of which mortgageday January,

assume,.•and to and saidinterest the said agrees obligorsobligor
due theto of four hundred dollars onmake the:agree payment

1, 1882, for such andand whereas deedmortgage convey-January
ofance is said shall the sumthat the pay thirty-agreed obligorit

; now,five the of said deedhundred dollars in cash upon delivery
therefore, shall, tender the saidif the said obligee,upon byobligor

deed,■of at time beforethe aforesaid to said mortgage, anysubject
1, 1882, ofthe said the said sumdeliver unto thirty-April obligee

dollars, void,shall be otherwisefive hundred then this obligation
it virtue.”shall remain in full force and

admitted,the bond theThe of were andexecution and breach
the court. land moreof was tried The wasby■question damages

broken than when it wasvaluable when the bond was given.

Wait,A. S. for the plaintiffs.

I. for the defendant.Colby,

Smith, the sum mentioned in the bond is to beJ. Whether
to be■treated a or as is aas liquidated damages, questionpenalty

of the whole instrument. It is a•decided a considerationupon
intent, to be of theof ascertained from the•question language

instrument, the the circum­the nature of and fromagreement,
and not technical rules of law.stances of the parties, by (Hough­

Pattee, : in thiston v. 58 N. H. and at the bond326) looking
the intended the sum men­we are of that partieslight, opinion

$2,500,sum,tioned The is soas a disproportionedpenalty. penal
five seventhsto the sustained theactual plaintiffs, beingdamages by

itfor the of that is•of the equity redemption,purchase-money
the sum asto be the intended liquidatedsupposed parties.scarcely

-is no mention in the instrument ofThere liquidated■damages.
to the sum other than as aand no intention regard penal■damages;

of thecan be from uncertainty damagespresumed anypenalty
condition,to the or from•caused the defendant’s failure performby

it be diffi-It does not that wouldofany appeardifficulty proof.
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from the defendant’sto show the actualcult damages resulting
condition, and the nature thethe offailure to injuriesperform

measure of is the differ­Thecaused damages ordinarilythereby.
contract,in and thethe fixed the value of theence between price

deliveryfixed for the of the deed.at the time Griswold v..land
Sabin, 474;167, 170; Pim,v. M. & O.H. Laird 7 W. C.51 N.

Loans, 25; 231, notes;3 Par. Cont. andR. v. 6 FieldR. Gray
notes; Dam.,Dam., s. 243 and notes.s. 508 and Wood Mayne

uniform,arethis now howeverThe authorities quiteupon point
The same isonce have been. rule establishedconflicting maythey

for the andin to contracts sale ofin this state regard delivery per­
360;N. H.Stevens v. 7sonal v.Lyford, Woodburyproperty.

209; Norris, 376;Jones, 49 N. H.44 N. H. Gordon v. Haines v.
313;Tucker, 307, Dam. 260 and50 N. H. cases. As the-­Sedgw.

was than the at the time ofvalue of the land agreed pricegreater
breach, recover nominalthe the can unlessdamages only,plaintiffs

3 Par.suffered actual Cont. 231have otherwise injury.they (6th
ed.).

on breach of inThe measure of a the sale of'damages warranty
it remains in the of thewhere possessionproperty,personal pur­

chaser, between the value of the*is the difference as itproperty
true,werebe if the or and thewould representationwarranty

sale, withof the suchactual value at the time other dam­together
as be the as towould anticipated partiesreasonably byages likely

v. 58 N.Noyesbe caused the fraud. H. 502.Blodgett, Inby
88, 91, J.,Lancaster, N. H. C.Stark v. 57 citesCushing, with

the rule laid down in 3 Par. Cont. 178approval general (6th ed.),
“ be forthat defendant shall held liable all those conse­every

foreseenwhich have been and as the result-­expectedquences might
conduct,his not for those he notof but which could have foreseen,

was, therefore, under no moral to takeand into his con­obligation
also,See, 627, 629,v. N. H.sideration.” Gilman 57 630.Noyes,

“ The ride of on a failure of the vendee to takegeneral damages
for thethe and same would be the actualpayproperty purchased

sustained the vendorloss which would boby thereby, ordinarily
the difference the contract and thebetween actual value ofprice

breach,land at time of the if thethe the shall have de­property
Dam.,clined in value.” Field s. 508. The rule of is thedamages

same on the failure of the vendee of to take andpersonal property
Ib.,for the same. s. 299.pay

Colver, 489,In 16 N. Y. the rule ofv. on con­damagesGriffin
oftracts for the sale and is laidpersonal downdelivery property
is entitled toas follows: “The recover all his dam­injuredparty

sustained,and losses and this ruleages, including gains prevented
theis to but two conditions: must be suchsubject damages as-­

be to have entered into the ofmay fairly supposed contemplation
contract, is,the made thewhen must beparties they they—that

violation;such be to itsas followexpected andmight naturally
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in inmust be certain both their nature and to therespectthey
from whichcause proceed.”they

reason there should be one rule for the assess-There is no why
of from the breach of contracts for the salement damages arising

and another for theand of sale andproperty,delivery personal
estate. “Actions the vendee ofof real landagainstconveyance

refusal to his contract stand onthe vendor for complete exactlyby
the same as actions for not Woodaccepting goods.”footing

* * *Dam., s. “We are inclined to think that243.Mayne
between contracts made inthe distinction heretofore recognized

isto real estate andreference personal being disregarded.property
seem to be no reason the same rules of lawThere would why

each, of recentshould not be to and the deci-tendencyapplicable
them on the same as to the measure ofsions is to place grounds
Dam.,Field s. 504.damages.”

the have sustained other from theWhether plaintiffs damages
bond,to the conditions of his fordefendant’s refusal whichperform

suit,in this the whethercan recoverthey depends upon question
such could have been theanticipated par-damages reasonably by

bond,ties as to be caused the defendant’s breach of thebylikely
reasonable care the could have avoidedand whether by plaintiffs

trial;mustthe this of the case there be a newinjuries. partUpon
term,determined at the trial in of theand it will be view facts

found, to what extent and which of theupon plaintiffs’already
isclaims a further hearing necessary.

Case discharged.
J., sit: the others concurred.Allen did not

Metcalf v. Gilmore.

a forplaintiff moneyA of sums of to be bisallegedin favorjudgment
mistake, is not a bar a the defend-byand to have been to claim ofpaid

sums received the and not to theby plaintiff paidant for other similar
the of all the sums on adefendant, ownershipalthough depends single

tried, thewhich was and on the decision of whichof factquestion
was based.judgment

divisible, an item which the defendantcase,a the claim beingsuchIn
but isrecoupment, which he did not present,have presented’incould

heagainsta him on the other items which didbybarred judgmentnot
thealthough validitythe of all the items depended uponpresent,

fact, which theof on plaintiff prevailed.single question

Assumpsit. found the court. In the summer of 1854Facts by
onthe defendant to accountand buy*land jointagreedthe plaintiff


