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He undertook to warrant and defend the premises against the law-
ful claims of any persons claiming by, from, or under him, and
against no other claim. He conveyed his right merely, leaving
the plaintiff to judge for herself what title, if any, the grantor had
in them. ZLoomis v. Bedel, 11 N. H. 86. His covenant refers to
the extent of the grant, and is qualified and limited by it, and is to
be so construed as to effectuate that intention. _Ailen v. Holton,
20 Pick. 464. The covenant in a quitclaim deed is of a special and
qualified nature. A covenant of warranty against the grantor and
his heirs, and all elaiming under him or them, is not broken by the
entry and occupation of the state. Dobbins v. Brown, 12 Penn. St.
75; 2 Hill. Real Prop. 898, 899, 400, note ; Browning v. Wright,
2B.&P.18. In conveyance by quitclaim the effective words are
release, remise, and quitclaim, and correspond with the release at
common law. 2 Hill. Real Prop. 818, note. If the granteé had
desired to hold the defendant liable for the payment of the tax, it
should have been so stated in the conveyance.

Dor, C. J. For the payment of the tax, the land was holden
against the plaintiff for one year from the first day of June, 1882.
G. L., e. 58, 5. 13; Gove v. Newion, 58 N. H. 859, 861. The tax
lien was an encumbrance from the date of the assessment (Tied.
R. P, 5. 858) in favor of the public claiming by, from, or under
the defendant. If the plaintiff had allowed the lien to be enforced
by collector’s sale, the purchaser’s title would have been derived.
from the defendant. The tax was a part of the defendant’s share
of public expense. It was a debt due from him to the public
(Edes v. Boardman, 58 N. H. 580, 585), and it could have been
collected of him by suit brought by the town. Laws 1881, ¢. 28;
Cool. Tax. 300; Weber v. Reinhard, 78 Pa. 370. 1t was a debt
secured by a statutory attachment, without the suit and service of
process necessary in other cases. The plaintiff was compelled to
pay the defendant’s debt in order to remove an encumbrance
against which the land was warranted by the defendant’s quit-
claim.

Judgment for the plaintiff.

STANLEY, J., did not sit: the others concurred.

Hurp & a. v. DUNSMORE.

‘Whether the sum stipulated in a bond to be paid by the obligor is a pen-
alty or liquidated damages, is a question of intent to be ascertained
from the langnage of the instrument and such other evidence as is-
competent to aid in the construction.
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"The measure of damages for the breach of a contract to buy land is the
difference between the value of the land and the agreed price, and
such other loss as would be reasonably anticipated by the parfies as
likely to be caused by the breach.

DEBT, on a bond for the payment of $2,500 on the following con-
ditions:

“Whereas the said obligor has agreed to buy of the said obligee
:a certain parcel of real estate situated in said Westford [describing
it], the same to be conveyed by a good and sufficient warranty
«deed of the said obligee conveying a good and clear title to the
same, subject to a mortgage of eighty-five hundred dollars, and in-
terest thereon from the first day of January, 1882, which mortgage
-and interest the said obligor agrees to assume, and said obligors
:agree to make the payment of four hundred dollars due on the
mortgage January 1, 1882, and whereas for such deed and convey-
:ance it 1s agreed that the said obligor shall pay the sum of thirty-
five hundred dollars in cash upon the delivery of said deed ; now,
therefore, if the said obligor shall, upon tender by the said obligee,
of the aforesaid deed, subject to said mortgage, at any time before
April 1, 1882, deliver unto the said obligee the said sum of thirty-
five hundred dollars, then this obligation shall be void, otherwise
it shall remain in full force and virtue.”

The execution and breach of the bond were admitted, and the
question of damages was tried by the court. The land was more
valuable when the bond was broken than when it was given.

A. 8. Wait, for the plaintiffs.
L. Colby, for the defendant.

Smrre, J. Whether the sum mentioned in the bond is to be
‘treated as a penalty or as liquidated damages, is a question to be
-decided upon a consideration of the whole instrument. Tt is a
question of intent, to be ascertained from the language of the
instrument, the nature of the agreement, and from the circum-
stances of the parties, and not by technical rules of law (Hough-
fon v. Pattee, 58 N. H. 826): and looking at the bond in this
light, we are of opinion that the parties intended the sum men-
tioned as a penalty. The penal sum, $2,500, is so disproportioned
to the actual damages sustained by the plaintiffs, being five sevenths
".of the purchase-money for the equity of redemption, that it is
scarcely to be supposed the parties intended the sum as liquidated
-damages. There -is no mention in the instrument of liguidated
.damages; and no intention to regard the penal sum other than as a
penalty can be presumed from any uncertainty of the damages
caused by the defendant’s failure to perform the condition, or from
any difficulty of proof. It does not appear that it would be diffi-
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cult to show the actual damages resulting from the defendant’s
failure to perform the condition, and the nature of the injuries
caused thereby. The measure of damages ordinarily is the differ-
ence between the price fixed in the contract, and the value of the
land at the time fixed for the delivery of the deed. Griswold v.
Sabin, 51 N. . 167, 170 ; Laird v. Pim, T M. & W. 474; O. C.
B. R.v. Hvans, 6 Glay 20, 8 Par. Cont. 231, and notes; Field
Dam., s. 508 and notes; Wood Mayne Dam., s. 248 and notes.
The authorities upon this point are now quite uniform, however
conflicting they once may have been. The same rule is established
in this state in regard to contracts for the sale and delivery of per-
sonal property. Stevens v. Lyford, T N. H. 860; Woodbury v.
Jones, 44 N. . 209; Gordon v. Norris, 49 N. H. 376, Huaines v.
Tucker, 50 N. I1. 307, 818; Sedgw. Dam. 260 and cases. As the
value of the land was greater than the agreed price at the time of
the breach, the plaintiifs can recover nominal damages only, unless
they have otherwise suffered actual injury. 8 Par. Cont. 281 (6th
ed.).

'.%he measure of damages on a breach of warranty in the sale of
personal property, where it remains in the possession of the pur-
chaser, is the difference between the value of the® property as it
would be if the warranty or representation were true, and the
actual value at the time of the sale, together with such other dam-
ages as would be reasonably anticipated by the partics as likely to
be caused by the fraud. WNoyes v. Blodgett, 58 N. 11. 502. In
Stark v. Lancaster, 57 N. . 88, 91, Cushing, C. J., cites with
approval the general rule laid down in 8 Par. Cont. 178 (6th ed.),
“that every defendant shall be held liable for all those conse-
quences which might have been foreseen and expected as the result.
of his conduct, but not for those which he could not have foreseen,
and was, therefore, under no moral obligation to take into his con-
sideration.” See, also, GHlman v. Noyes, 57 N. H. 627, 629, 630,
“The general rule of damages on a failure of the vendee to take
the property purchased and pay for the same would be the actual
loss sustained by the vendor thereby, which would ordinarily be
the difference between the contract price and the actual value of
the land at the time of the breach, if the property shall have de-
clined in value.” Field Dam., s. 508. The rule of damages is the
same on the failure of the vendee of personal property to take and
pay for the same. Ib.,s. 299.

In Griffin v. Colver, 16 N. Y. 489, the rule of damages on con-
tracts for the sale and delivery of personal property is laid down
as follows: «'The party injured is entitled to recover all his dam-
ages, including gains prevented and losses sustained, and this rule
is subject to but two conditions: the damages must be such as
may fairly be supposed to have entered into the contemplation of
the parties when they made the contract,—that is, they must be
such as might naturally be expected to follow its violation; and
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they must be certain both in their nature and in respect to the
cause from which they proceed.”

There is no reason why there should be one rule for the assess-
ment of damages arising from the breach of contracts for the sale
and delivery of personal property, and another for the sale and
conveyance of real estate. “Actions against the vendee of land
by the vendor for refusal to complete his contract stand on exactly
the same footing as actions for not accepting goods.” Wood
Mayne Dam., s. 243. «“We are inclined to think * * * that
the distinction heretofore recognized between contracts made in
reference to real estate and personal property is being disregarded.
There would seem o be no reason why the same rules of law.
should not be applicable to each, and the tendency of recent deci-
sions is to place them on the same grounds as to the measure of
damages.” Field Dam., s. 504.

Whether the plaintiffs have sustained other damages from the
defendant’s refusal to perform the conditions of his bond, for which
they can recover in this suit, depends upon the question whether
. such damages could have been reasonably anticipated by the par-
ties as likely to be caused by the defendant’s breach of the bond,
and whether by reasonable care the plaintiffs could have avoided
the injuries. Upon this part of the case there must be a new trial;
and it will be determined at the trial term, in view of the facts
already found, to what extent and upon which of the plaintiffs’
claims a further hearing is necessary.

Case discharged.

ALLEN J., did not sit : the others concurred.

MzeTrcALr v. GILMORE.

A judgment in favor of a plaintiff for sums of money alleged to be his
and to have been paid by mistake, is not a bar to a claim of the defend-
ant for other similar sums received by the plaintiff and not paid to the
defendant, although the ownership of all the sums depends on a single
question of fact which was tried, and on the decision of which the
judgment was based.

In such a case, the claim being divisible, an item which the defendant
could have presented in recoupment, but which he did not present, is
not barred by a judgment against him on the other items which he did
present, although the validity of all the items depended upon the
single question of fact, on which the plaintiff prevailed.

Assumpsir.  Facts found by the court. In the summer of 1854
the plaintiff and the defendant agreed to buyland on joint account



