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Emerson, 58 N. H. 413. isIt not to consider whethernecessary
of thethe merits whole or theof between theany part controversy

and can be determined in a defence to thisplaintiffs Cummings
made him in Moore’s name.action as theby Whether between

and either of his is or inplaintiffs Cummings, paidmortgages any
whether, him,and as between them and isextinguished, heway

toentitled in the foreclosure of orany preference partnership
are that should be tried on a billseparate property, questions in
him for the foreclosure of his or inequity brought by mortgages,

them,some other suit between him and rather thanappropriate in
this suit at law in which he is not a Moore,and in whichparty,

a ofprotected has nobeing by interest.stipulation Cummings,
The contentions of the and should be settledplaintiffs Cummings

merits,on their in a suit between the withoutcontending parties,
of whatany defence Moore couldunnecessary question make in

suit, law,this without of atquestion and withoutany jurisdiction
doubt as to the effect of theany or the to bejudgment, parties

bound it. toleave asby defendant inCummings’s interestappear
in this action should be revoked. But as one of his ismortgages

than that of the andyounger the case thatplaintiffs, shows the
foreclosure,conclusiveplaintiffs’ without a settlement of their con­

him,with would betroversy foreclosure,ofinequitable, ifjudgment
rendered for the should be withoutplaintiffs, to hisprejudice rights
as holder of two His claims as holder of bothmortgages. mortgages
should be tried suit,in one the of whichduring speedy adjustment
the foreclosure shouldplaintiffs’ not be Such acompleted. judg­
ment can be rendered in favor of the plaintiffs Moore asagainst
will not affect their contentions with In theCummings. plaintiffs’

“can be insertedjudgment a clause in substance thatstating This
is renderedjudgment without to the claims ofprejudice William

H. underCummings two which claims are notmortgages, adjudi­
action,cated in this and are to stand as if this had notjudgment

been rendered.” If ajustice of therequires writstay plaintiffs’ of
it bepossession, may stayed.

Case discharged.

Smith and Carpenter, JJ., did not sit: the others concurred.

Page Campton.v.

Whether a claimant of fordamages a defective highway was unavoidably
accident,prevented by mistake, or misfortune from filing his claim in

ten days, or whether his fault,omission was bycaused his own is a
of toquestion fact be determined at the trial term.
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Laws, 75, 9,Petition, c. file a claimGen. s. for leave toupon
-defendants for caused a defectivethe damages highwayagainst by

for thePage Story, plaintiff.

Adams, for defendants.theBurleigh

Stanley, of fact theJ. It was a whetherquestion plaintiff'
accident, mistake, or misfortunewas unavoidably prevented by

his omission was-­his in ten or whetherfrom claim days,filing
Webster, ;H.v. N. Gitchellcaused his own fault. Sewell 59 586by

364; 479;Dalton,868, v. 59 N. H.Andover, N. H. Bollesv. 59
472; hawk,v. 20 N. H.Petition, N. H.French’s 17 Spar­Buffum

81, decided the83. that beenAnd having against plaintiffquestion
term, should be denied.the theat trial petition

Case discharged.

Smith, J., did not sit: the others concurred.
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motion,onA in whenfinal decree is andreopened changednotequity
existedit that the isappears which motion basedthe facts upon

originalit at the time theand to the ofparty makingknownwere
reportwere thereferee,a and not shownbyin the cause beforehearing
subse-anythe attention of the atreferee, broughtthe to courtof nor

up.before the decree was enteredof the litigationquent stage
applica-relief in it must becase, byentitled to suchanyIf the isparty

accident,mistake, or misfortune-on the ofgroundtion for a new trial

Equity. to final decree.aIn Motion modify

Bem-and AldrichBatchellor Bingham,MitchellsBingham, Sf
iek, for defendants.tlie

Morse, for theBand plaintiffs.Sf

at theclaim that the decree enteredAllen, defendantsTheJ.
here-of the courtterm, follow the1882, does not opinionsMarch

ofcase, them the useit restricts ininasmuch asin thetofore given
“thenotamount trip-hammer privilege,”to an exceedingwater

the on the east sidethe millsafterto taken from surplusbeand
for their useis throughdraw whateverriver should necessaryof the

somodifiedthat the decree bemoveit is.the canal as now They


