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decision,bound to and to awere as an incident to orlitigate bring
connected with the of andessentially subject-matter litigation,

matter within the of theevery coming legitimate province original
action, 411,ofboth in claim and defence.” Ib. and author­respect
ities cited. It was a final and conclusive until vacatedjudgment
or reversed for error. The record shows no error. If the alleged

1883, thereabouts,of the of in would,fact the canal orenlargement
have the effect of theif result and theproved, changing modifying

decree, it can be shown a new trial of the case thatonly upon upon
on motion or reason of donepoint, granted petition, by injustice

accident, mistake, or misfortune. Whatever be thethrough might
result of such an does not that the caseapplication, justice require
should now be for the of the defendants anopened purpose giving

to a which tomatter havelitigate knownopportunity they ought
known,and reasonable have and one whichby diligence might they

Railroad,had to Railroad v.ample opportunity prove. supra;
44;Co., Handy Davis,v. 36 N. H. v.Insurance 38 N. H.Crafts

Marshall,411; 46 N. H. 40.Heath v.
Motion denied.

Carpenter, J.,Smith and J did not sit: the others concurred.

Whitney v. Kendall.

tenant in land aholdingOne common of his share under deed from his
co-tenant is not barred from a in thehaving partition by condition
deed that the shall notgrantee of the ordispose premises, permit them
to he by any himself,but lifeoccupied person the of theduring
grantor.

forPetition The one undi-claims title topartition. plaintiff
vided half of the virtue of a deed from the defendantpremises, by

her,to which contains a condition as :follows
“ The condition of this deed is that the said thegrantee, during

sell,lifetime of the said shall not or otherwiselease alien-grantor,
orate of the above described or the samedispose premises permit

•to be or held other or than herselfoccupied by any person party
and said without his license or must bewhichgrantor permission

deed to an ofauthorization within the this con-given by meaning
dition.”

The defendant claims that this theunder condition isplaintiff
not entitled to partition.

Remide,AldrichBingham, for the plaintiff.

Batchellor,MitchellsBingham, for the defendant.
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Smith, J. The condition will cease at the defendant’s death.
Its is to secure someobject his Helifetime.protection during
reserved the of but the fromright excluding everybody plaintiff

The deed noshows ofoccupation. purpose prohibiting anything
the admission of other than theexcept to thepersonany plaintiff

use, or control of the land. Afterpossession, the condi­partition,
tion will be as effective as before. v. 61 N —.Sawyer H.­Sawyer,
It stillwill the defendant muchas as it doesprotect now theagainst

of otherpresence than the He will stillany occupant plaintiff.
have, has,as he now own,the of his and of intro­right alienating

her;and toducing occupants while her dis­neighbors disagreeable
to introduce andability to himoccupants neighbors disagreeable

will continue. The condition is It does notwholly negative.
land,her to the orrequire of it. She canoccupy any part withdraw

from actual without loss ofpossession title or ofany right posses­
sion. His of others from the andright excluding controloccupation
of the land is the he reserved. The extent of thatonly right right,
■andthe of the direction,condition in thatoperation are questions
not raised this His reserved ofby petition. othersright excluding

use,from control,and be,whatever thatpossession, willright may
not be affected by partition.

Case discharged.

Stanley, J., did not sit: the others concurred.

& a.School-District v. Carr

It is not the orduty right of selectmen to into the ofinquire legality
the vote of a school-districtto raise but when vote ismoney; such

clerk,certified to them by tax,the district they should assess the and
a mandamus lies to enforceperformanceof that duty.

Petition, 6,school-districtby No. in Orford. for a mandamus
to the Orford,compel defendants, who are selectmen of to assess
certain intaxes accordance with votes of the district to raise money,

at 4, 1881,heldpassed 14, 1882,Junemeetings Jan-andJanuary
27, 1883, which votesuary were certified ofthe clerk the'duly by

claimed,district to the selectmen. The defendants and offered
show,•evidence to saidtending that votes were all Theillegal.

excluded,evidence was and the defendants excepted.

Stone, for theShirley In Bowen,defendants. Rogers v. 42
108,N. H. the court selectmen,is the ofsay, beforeduty—“It

assessment,an tomaking ascertain whether or not the proceedings
of the at which themeeting tax was voted were andregular legal;


