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Smith, J. The condition will cease at the defendant’s death.
Its is to secure someobject his Helifetime.protection during
reserved the of but the fromright excluding everybody plaintiff

The deed noshows ofoccupation. purpose prohibiting anything
the admission of other than theexcept to thepersonany plaintiff

use, or control of the land. Afterpossession, the condi­partition,
tion will be as effective as before. v. 61 N —.Sawyer H.­Sawyer,
It stillwill the defendant muchas as it doesprotect now theagainst

of otherpresence than the He will stillany occupant plaintiff.
have, has,as he now own,the of his and of intro­right alienating

her;and toducing occupants while her dis­neighbors disagreeable
to introduce andability to himoccupants neighbors disagreeable

will continue. The condition is It does notwholly negative.
land,her to the orrequire of it. She canoccupy any part withdraw

from actual without loss ofpossession title or ofany right posses­
sion. His of others from the andright excluding controloccupation
of the land is the he reserved. The extent of thatonly right right,
■andthe of the direction,condition in thatoperation are questions
not raised this His reserved ofby petition. othersright excluding

use,from control,and be,whatever thatpossession, willright may
not be affected by partition.

Case discharged.

Stanley, J., did not sit: the others concurred.

& a.School-District v. Carr

It is not the orduty right of selectmen to into the ofinquire legality
the vote of a school-districtto raise but when vote ismoney; such

clerk,certified to them by tax,the district they should assess the and
a mandamus lies to enforceperformanceof that duty.

Petition, 6,school-districtby No. in Orford. for a mandamus
to the Orford,compel defendants, who are selectmen of to assess
certain intaxes accordance with votes of the district to raise money,

at 4, 1881,heldpassed 14, 1882,Junemeetings Jan-andJanuary
27, 1883, which votesuary were certified ofthe clerk the'duly by

claimed,district to the selectmen. The defendants and offered
show,•evidence to saidtending that votes were all Theillegal.

excluded,evidence was and the defendants excepted.

Stone, for theShirley In Bowen,defendants. Rogers v. 42
108,N. H. the court selectmen,is the ofsay, beforeduty—“It

assessment,an tomaking ascertain whether or not the proceedings
of the at which themeeting tax was voted were andregular legal;



v. CARR. [Grafton,202 SCHOOL-DISTRICT

not, at their own risk.make the assessmentif wereand theythey
of is inthe the assessment called question, theyWhenever validity

it,show, a andfor inmust their making legal bindingjustification
constituted, fordistrict, to raise theof thevote moneyproperly

or will be held as Thewrong-doers.some theylegitimate purpose,
to be furnishedof votethecertified raising money, requiredcopy

ten afterthe clerk of the district within daysto the selectmen by
isto selectmen that their actionis a notice theits passage, only

tax, in tothe but is not itself sufficientin justifyrequired assessing
theon and ofaction, which must rest the validitytheir regularity

the vote wasthe district at whichof the ofmeetingproceedings
the inafterhave days, receiving copy,They thirtyadopted.

vote,of andthe theand determinewhich to legalityinvestigate
thereat their If werebound to make suchare investigation peril.

district, were notor if theno constituted meeting properlylegally
vote,thein the warrant to authorizenotified, or there were nothing

orthe were raised for an unauthorizedor purpose,illegalmoney
assessment, and, if do maketheto makeare not required theythey

therefor.”it, must heldbe responsible
a of the law of New HampshireThat this is correct statement

until the decision inRichardsonfrom the time of Chief-Justice
Boardman, 1879, more thanv. in a of sixty-three years,Edes period

decisions, andIt been settledwill not be denied. has manyby
Whidden,v.them. Bracketthundreds of resting uponjudgments

181;17, 18; Smith, 179, Gove v. Lover­3N. H. Tidd v. N. H.3
328;294; Dole,292, 3 N. H. Adams v.3 v.N. H. Johnsoning,

478,500, 480,501; Dole,v 4 N. H.Mack, 493,3 N. H. Johnson
118, 128; v.481; Wetherbee, Cardiganv. 4. N. H. Page,Willard

194; Aiken,182; Pierce, 76 H. Tucker v.N. H. Nelson v. N.6
166;113; Cochran, CornishH. v. 8 N. H.N. Walker Prop. of

423;Richardson, H.; 9 N.207 Smith v. Burley,v. 8 N. H.Bridge
452;138; Wilkins, N. H.v. 10v. 10 N. H. MooreHough,Brewster

48; 11 N. H.Smith, v.N. H. Pickering Pickering,v. 11Bump
148, 152; HayesColeman, v.141, 144; N. H.v. 12Pickering

567, ;284; Sturtevant,v. N. H. 573Hanson, N. 1212 H. Blake
; Buss,321, 15 N. H.v.13 N. H. 343v. Sargeant, PerryHenry

108;105, Bank v.222, ; Welch, N. H.226 v. 19Osgood Grafton
117;107; H.v. 20 N.Kimball, PerleyN.20 H. Smith Bradley,

93;Marsh, 81,263, 271; 21 N. H.v.Parker, 20 N. H. Brownv.
134;Blake, 550; 22 N. H.v.21 N. H. Chasev. Sparhawk,Osgood

Clark,34;Sanborn, v. 26 N.N.v. 25 H. OsgoodSchool District
Norris,307; 104, 116; v.Wadsworth, Gordonv. N. H.Rice 27H.

315; v.198; N. H.Perkins v. 34 WadsworthN. H. Langmaid,29
522;Bachelder,189; 40 N. H.N. v.Henniker, H.35 Lamprey

Porter,210; 45 N. H.209, Converse v.N. H.Noyes,v. 43Kelley
126; Lewis,v. H.46 N.385; N. H. Nealv. 45Merrill Plainfield,

70;Prescott, 62, Picker­47 N. H.280; v.276, RailroadFitchburg
Ackerman, H.424, 428; 54 N.Coleman, v.N. H. Baileyv. 53ing
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Faulkner,389; 55H. v.527; N. HolbrookBowles v. 55Clough,
432,311; hasSwett, N. H. 436. The courtv. 56N. H. Fifield

from assessing,selectmen injunctionbyrepeatedly prohibited
so raised. Barr v. Denis­theor moneycollecting, appropriating

93;Marsh, 84,171; 81,170, 21 N. 14.ton, Brown v.19 N. H.
v.Merrill Plainfield, supra.

of rem­the form thedecision in Edes v. BoardmanThe changed
un­are liablenoin case of an tax. Selectmen longerillegaledy

Before, seekthe reliefless act tax-payer mightmaliciously.they
case, or for abate­on the or byan action trespass, petitionby by

cumulative;Then, for an abatement wasment. the proceeding
Then, ifselectmen at theirnow, is theit exclusive. judged peril,

not;elected, otherwise, now, at theiractthe so theytax-payer —
But decision makesin case act thatperil only they maliciously.

is notof selectmen. The courtno in the or dutieschange powers
the func­thus to alterinvested the constitution with authorityby

thetoofficers. That would remodeltions of powerpublic imply
Ifstate atform structure of our will.whole and government

thewithselectmen were before vested with the andpower charged
the the votes school-districtof into of of aduty looking legality

tax, It is nobefore the are now.theyraising money asesssing
aanswer to that the decision selectmen are relieved of per­say by

for matters of lawsonal their mistakes inliability judgment upon
and fact which had existed before. The and dutypoweralways

ofof those officers the to themis onepublic thing; consequences
either,in the thea failure the of and ofdischarge personremedy

failure, Bowensuch is another v.injured Rogersby entirely thing.
itis as the decision of v. Boardman aslaw since Edesjust good

overruled, re­If it is to thatwas before. bad law and beought
fate,:tomains be done: for most it did not meet such aclearlyyet

with the of Edes v.cases which Boardmangreat army swept away.

Batchellor, Selectmen,theMitchells forBingham, plaintiffs.
taxes,in the of their of are ministerialduties as assessorsdischarge

and officers. manda­not Their duties are orjudicial peremptory,
nature; be-­and not in their andtory, maydiscretionary, they

mandamus, law orto assess the taxes authorizedcompelled, by by
body. 139,87,Rem.,voted authorized Ex. ss.anvby High Leg.

645;373, 875; ; Shearer,24, 25, v.Wood Mand. 26 30 Cal.People
134;Call, 522; General,v. Mc­Manor 5 Ga. v. Auditor-­ 9 Mich.People

Bennett, 65;; Smith, Peo­v. 54 v.Barb. 480 State 11 Wis.People
401;Y..,v. N.53 Barb. 564—S.­ C­ 51Otsego,ple Supervisors of

Cheatham, 258; 10Wilkinson v. 43 Ga. v.People Supervisors,
; States,Wend. 366 4v. United Wall. 435.Supervisors

theotherwise,To hold and in accordance with ofthe contention
case,defendants in this would be attended resultswith highly

inconvenient and It make exclusive-would selectmendangerous.
of the or of and alljudges propriety impropriety assessing any
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towns, districts,taxes voted school or fire or authorized theby by
warrants of the state and treasurers. It would authorizecounty
.them to determine the of all in which votes rais-legality meetings

voteswere and the of the themselves.ing passed,money validity
to ofcould and determine the vote'They try right anyjudicially

raised,in in which was andperson voting any meeting money they
over thewould thus exercise and corrective powerssupervisory

check-lists,action of of and moderators of and dis-townsupervisors
trict be to andwould theThey given powermeetings. approve

in, veto,concur or the of all so far as votesaction raisingmeetings,
concerned.weremoney

“Clark, The shall assess all state andJ. selectmen seasonably
taxes for which have the of the state andwarrants■county they

towns,intreasurers all voted theirtaxescounty respectively; duly
school,•and school-house, fire taxes authorizedall and district by

law, or to them.”vote of school or fire district certifiedany dulyby
L., 57,G. o. s. 3. is notThe statute requiringdirectory merely,

■the made, andassessment to be if examination investigationupon
assessed;■the beselectmen of the that the tax shouldare opinion

it is refusaland no discretionarymandatory peremptory, admitting
to mode. No otherfor in themake an assessment called statutory

the assessmeiit canmethod of assessment is and unlessprovided;
be case of themandamus, no exists in refusalremedycompelled by

state, counties, towns,act,>ofthe and school-dis-selectmen to —and
tricts themust be for the means of administering gov-dependent

asof selectmen and tax assessors toernment theupon judgment
the thethe votes andof authorizingprevious proceedingslegality

taxes, there is noof which•assessment from appeal.judgment
of that theThere is in the the statute indicatingnothing language

to selectmen with suchinvest.legislature any authority,designed
if it have beenand such beenhad the would probablypurpose,

in terms.-expressed unequivocal
that the areis more for selectmenThere no authority assuming

at votes of the school-districtto behind the certifiedliberty go duly
case, behindin this there that selectmenthan is for holding may go

to into thethe of the and treasurers inquirewarrants state county
ofof acts and the the doingslegislative legality.constitutionality

the state and■ofthe convention before countyassessingcounty
thetaxes, in theirto the assessment ifand refuse make judgment

doctrine, sub-a which would■taxes not ordered. Suchare legally
therewhose decisionmit to determination of a tribunal fromthe

trial, notice, or•can be no without investigation,judicialappeal,
the of votesthe of laws and involvingconstitutionality legality

interests, to embar-lead seriousand private mightimportant public
affairs, beof and is not tothe administrationrassment in public

thethe of statute.unless within-established scopeclearly
a in theofThe in discretionary powerreasons urged support
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taxes,of whenassessment selectmen were held forresponsible
unconstitutional laws and votes to the extent of liable-­illegal being

votes,infor taxes assessed of such laws and and com­pursuance
(Wads­town,to the without the townpaidpulsorily remedy against ­

Henniker,v. 85 N. H. no exist. Theworth 189), longer language
“court, Bowen, 108,of the in v. 42 N. H. that It isRogers the duty

selectmen, assessment,of before an to ascertainmaking whether
or not the of the at which the tax wasproceedings meeting voted

not,ifwere and and thewere make assess­regular legal; they they
risk,”their is not ament at own correct statement of the law.

defendants,case, and others cited theThis basedby being an.upon
theerroneous of of the tax assessors fortheory responsibility errors

assessment,fact in the do not vest selectmenof law or with a dis­
in the of the ofcretionary performance taxespower duty assessing
authorized and inauthenticatedapparently legally duly conformity

to the As selectmen incur no instatute. a taxliability assessing
Boardman,in of an vote v. 58 N. H.pursuance illegal (Edes 580),

tocannot a refusal make the assessment because the-­they justify
of the vote is or doubted.legality questioned

facie,The evidence introduced the plaintiffby showed,prim.a legal
to forvotes the district raise authorized law,money purposesby by

selectmen,to the defendants as and theircertified refusal to-duly
It theassess the taxes wasrequired. imperative ofstatutory duty

to thethe assess taxes authorized thedefendants votesseasonably by
district,of and certified to them. If thethe facts were as-duly

defendants, were not relieved fromclaimed the the oftheyby duty
notthe taxes. were the tribunal to determineThey theassessing

of the votes. The assessment would conclude the- of'legality rights
to make it conclude theno one. The refusal would of the dis-rights

interested,trict all without trial orand judicialparties investigation..
show,toThe facts which the defendants offered if wouldproved,

to this and the evidencebe no defence was ex-petition, properly
officer, entrusted with thecluded. “A collection and dis-public

of in of the ofbursement revenue theany departments govern-
ment, to his duties,has no to refuse ministerialperformright pre-

law, because he thatscribed others be-may apprehendby may
it, or that t£e lawaffected be uncon-injuriously by may possibly

law,He is not for the or for thestitutional. responsible possible-
from its execution. He cannotwhich result refuse to>wrong may

because others his Theact individuals to bequestion right.may
law;not doubt the of theaffected ormay constitutionality they

;or orwaive their choose to con-supposed rights wrongs maymay
enactment Publictest the of the asvalidity personally. policy,

andwell andas efficientjustice, requires promptpublic necessity
counties,state, towns,officers. Theaction from such and school-

be in order to thedistricts must ofsupplied accomplish purposes
the officers in theirandtheir properorganizations, respective

must furnish the authorized amounts-seasonablydepartments
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ruinous if could withhold theirwould be theyThe consequences
means, orfromthe either captious-and necessary timidityservices

of inness, law which arise theuntil all might perform-questions
first be settled.”their officialduties should Smythof judiciallyance

272,Titcomb, suffi-Me. 286. These considerations furnish31v.
not orselectmen should be requiredreasons permittedcient why

tax,of certified andthe a legal,assessment duly apparentlyto delay
assessment,thethe of vote for theinto callingto legalityinquire

a on its face.be in case of voteit manifestlyhowever illegalmay
tothe motion of the for leavereasonsFor similar tax-payers

If to defencedenied. allowed nowas appear,properlyappear
to such as could be made thethem bybe exceptwould open

Patterson, 586;580,N. Mathewsonv. 29 H.Carltondefendants.
289, ; Leach, H.Works, H. Dorr v. 58 N. 18.44 N. 293v. Powder

the tax.can be concluded the assessment ofof theirs byNo rights
ofnot orwill interfere with the person propertyThe assessment

Buss, 222,v. 15 N. H. 225. The tax­assessed. Perrythe party
and thefor correctionhave an remedyample appropriatepayers

an theof or of fact from assessment (Edesof errors law appealby
Boardman, forand there is no occasion or necessitysupra),v.

to ofin this obstruct the course publicthem proceedingallowing
school-district,education, business ofthe thelegitimatesuspend

thecreated,for itwhich wasdefeat the delayingand purposes by
affect­needed funds untiland allwithholdingassessment questions

be Athe votes can determined. prac­ofthe judiciallying legality
abuse, con­and so ofto needlesstice so liable productive delay,

fusion, ofin the assessment taxes forand governmentaluncertainty
benot to established.and educational oughtpurposes,

the that thein can-argument, petitionThe objection suggested
because it was not authorized vote of themaintainednot be by

the trial. The notdistrict, raised at case does show therewas not
becannot assumed that the wouldsuch vote. It objectionwas no

if itobviated evidence had beenbeen by pre-not have seasonably
mandamus should toA issue thesented. presentperemptory

Rem., s.Ex. 441.of selectmen. Highboard

mandamus ordered.Peremptory

Stanley, J., sit: the othersdid not concurred.

English, Ap't, Porter,v. Adm'r.

testimonythe of a when theexcluding party other partyThe statue is
administrator, whenthe matter in is anapplies controversyan account.

in the case of a claim aagainst partnershipIt also applies prosecuted
the a partner,estate of deceased andagainst concerning which the

has testified.surviving partner


