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cause, unless the provision of the statute of 1867 is repealed by the
act of congress of March 8, 1875. This question is settled by the
decision of the supreme court of the United States in the recent
case of Hess v. Reynolds, 118 U. S. 78. It is there held that the
act of March 38, 1875, to determine the jurisdiction of the circuit
courts and regulate the removal of causes from state courts, does
not repeal or supersede all other statutes on those subjects, but
only such as are in conflict with it; that the third clause of s. 639
of the Rev. Sts. is not abrogated or repealed, and that an applica-
tion for removal under that clause may be made at any time before
the trial or final hearing of the cause in the state court.

Petition granted.
ALLEN J., did not sit: the others concurred.

WENTWORTH v. ROCHESTER.

In an action. upon the statute of highways, a town is not estopped fo
deny the existence of a highway not established in a statutory method.

CASE, on the statute for damage happening to a traveller. The
alleged highway was not laid out in the mode prescribed by statute,
and has not been used twenty years for public travel. For several
months prior to the accident the town was engaged in erecting a
bridge over the Cocheco river on the main road, and during all
that time caused guide-boards to be erected and maintained along
the main road, directing the travel over the way in question. The
plaintiff travelled over the way by reason of said directions.

G- N. Eastman, for the plaintiff.
Worcester ¢ Gafney, for the defendants.
CARPENTER, J. Tilton v. Pittsfield, 58 N. H. 327, is affirmed.

4 Nonsuit.
ALLEN, J., did not sit: the others concurred.

JENKINS, Ex'r, & a. v. FOWLER § a.

Tf a will contains no residuary clause, and it is manifestly the testator’s
intention to dispose of all of his property, the words “all my moneys
after paying all my just debts” may pass deposits in a savings-bank, )
and railroad stock, not specifically devised.
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Brnn 8 EqQuiry, for the construction of the will of Joseph
Fowler, late of Durham, in this county. The will gives,—

1. The income of the testator’s homestead in Durham to his
brother, George Fowler, for life, then to his nephew, Clarence
Fowler, for life, then to his nephew, Harry Fowler, for life, then
the homestead to the Congregational chureh in Durham.

2. A granite monument and headstones to the graves in his
family lot in the cemetery in Dover, not to exceed $225.

8. The interest of $50 to Dover to keep the lot in the cemetery,
and the monument and headstones, in repair.

4. «I give and devise to the Congregational church of the town
of Durham all my moneys, after paying all my just debts. The
interest only to be used for the support of the preached gospel, and
for no other purpose.”

5. His pew in the Congregational meeting-house to his brother
George and nephews Clarence and Harry for life, and then to the
Congregational church.

The property of the deceased, as returned in the inventory to
the probate court, is $7,816.82, of which $400 is real estate, and
the remainder is,—

Cash on hand, . . . . . $58.22
Farming and mechanics’ tools, . . . . . 59.25
Household furniture, . . . . . . . 48.45
Books and maps, . . . . . . . 1.50
Wearing apparel, . . . . . . . 50.00
Miscellaneous articles, . . . . . . 48.50
Deposits in Rollinsford Savings-Bank, . . 446.40

Deposits in the Savings-Bank for the County of Str;\i’ford, 2,027.00
Thirty-three shares of the capital stock of the Boston &

Maine Railroad, 5,082.00

Joseph Fowler died unmarried, leaving no issue. The defend-
ants are his brothers and sister and his sole heirs at law ; and they
claim that the thirty-three shares of stock are not included in the
bequest of “ all my moneys,” as made in the fourth clause of the
will, nor in any clause of the will, and that the same should be
paid to them as heirs at law of the deceased in equal shares. The
Congregational church claims the thirty-three shares as part of the
bequest of “all my moneys” in the fourth clause of the will. The
executor asks the advice of the court as to the proper construction
of the fourth clause, and whether or not the thirty-three shares of
stock are included in the bequest of all the testator’s moneys.

J. G. Hall, for the plaintiffs.
Marston § Eastman, for the defendants.

BinaHAM, . The interpretation of a will is the ascertainment
of the testator’s intention, and the question of intention is ordina-
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rily determined, as a question of fact, by the natural weight of com-
petent evidence. Rice v. Society, 56 N. H. 191, 197, 208 ; Brown
v. Bartlett, 58 N. H. 511 ; Kimball v. Lancaster, 60 N. H. 264,
278. ‘

It is claimed by the heirs that Joseph Fowler died intestate as
to the deposits in the savings-banks and the railroad stock. When
a person makes a will, he usually intends to dispose of all of his
property. This will does not contain, in form, the general resid-
uary clause ; but items one, four, and five, considered in connection
with the property of the testator, and the fact that all of it, except
what is specifically devised, is not enough to satisfy the bequests
in items two and three without taking a part of the savings-bank
deposits or of the railroad stock, quite clearly indicate that the
testator understood and intended that item four with the remain-
der clauses in items one and five disposed pf the residue of his
property, and no occasion existed for inserting the ordinary resid-
vary item to make the church in fact his residuary legatee; and
we think it manifest, upon the examination of the will itself, that it
was the intention of the testator to give the bank deposits and rail-
road stock to the church. 2 Red. Wills 111 n.; 2 Jarm. Wills
875 In re Miller, 48 Cal. 165—8. (., 1T Am. R. 422 ; Hall v. Hall,
27 N. H. 275, 286 ; Clark v. Atkins, 90 N. C. 629—8. ., 47 Am.
R. 538 ; Morton v. Perry, 1 Met. 446, 448,

Tt is true that the case of Mann v. Mann, 1 Johns. Ch. 218, is a
strong case favoring the defendants’ view of this will, but the will
in that case differed from this in at least two essential particulars ;—
first, it contained a general residuary clause; and second, the testa~
tor in it repeatedly used the word “moneys” in a way indicating
that he understood its strict technical sense, and nothing in the will
shows that he intended to use it in a more extended sense, while
the contrary is true of the will in this case.

This conclusion renders it unnecessary to consider the admissi-
bility of the evidence offered by the parties.

Case discharged.

Arrexn, J., did not sit : the others concurred.

LANGLEY & a. v. BARNSTEAD & a.

Towns may be “situate in the vicinity” of each other within the mean-
ing of that phrase as used in Gen. Laws, ¢. 68, s. 10, although not
adjoining.

Pericion for a new highway in the towns of Barnstead and
Alton. Upon the petition of Alton, under Gen. Laws, ¢. 68, s. 10,




