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The execution of this mortgage for $279.79 more than the debt
actnally due constitutes a secret trust, and fraud is an inference of
law.  Coburn v. Pickering, 8 N. T1. 424 ; Coolidge v. Melvin, 42 N.
H. 510; Putnam v. Osgood, 52 N. H. 148; Wilson v. Sullivan, 58
N. H. 260.

The secret trust appears from the facts found by the court; and
the further finding, that the note and mortgage were not made to
hinder, delay, or defrand the plaintiff, only shows that there was
no actual fraud in fact. A secret trust being established, fraud is
an inference of law which the court is bound to pronounce, no mat-
ter what was the actnal intention of the parties. Wilson v. Sul-
livan, supra ; Lang v. Stockwell, 55 N. H. 564; Winkley v. Hill, 9
N. H. 81; Paul v. Crooker, 8 N. H. 288; Codburn v. Pickering,
supra. The order should have been that the cloud created by the
mortgage should be removed to the extent of $279.79, with costs
to the plaintiff.

Ray & Walker and Wm. L. Foster, for the defendants.

Arrex, J. The finding of no fraud in the execution of the note
and mortgage necessarily included the finding that the transaction
was in good faith, and that the making of the note and mortgage
to secure a larger sumn than was actually due was an unintentional
error and innocent mistake. Noyes v. Patrick, 58 N. H. 618.
The mortgage being made in good faith, though describing the
debt secured as larger than that actually existing at the time, can-
not, in the absence of fraud, be defeated by the mortgagor’s cred-
itors by reason of an innocent mistake. Putnam v. Osgood, 52 N.
H. 148, 158; Gordon v. Preston, 1 Watts (Penn.) 885; Jones
Mort., s. 848.

Fxceptions overruled.

SyarH, J., did not sit: the others concurred.

STATE v. BEAX & e.

If no supervisors of the check-list are chosen at a biennial election, they
may be elected at a town-meeting specially called for the purpose.

INrORMATION, in the nature of a quo warranto filed by the
attorney-general, at the relation of Edmund C. Cole and two
others.

The Attorney-General, for the state. The office of supervisors
of the check-list was created by act of the legislature, approved
August 16, 1878.  Laws, 1878; G. L., ¢. 80,s. 1. The object and
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purpose of this enactment, as is well known, was to do something
towards lifting the regulation of the check-list out of the extreme
partisan ruts into which it had fallen, by the ereation of a tribunal
which it was supposed would be fairer and more impartial than a
partisan board of selectmen. To that end it was not placed in the
category of ordinary “town officers,” which are required to be
chosen *“annually,” but was made, as we say, a state office, charged
with the performance of judicial functions, and the members of its
board were required t6 be chosen biennially.

The language.of the statute is, “A board of supervisors, consist-
ing of three legal voters in each town, shall be elected at the bien-
nial election, to be holden in November next, by major vote, and
at each biennial election thereafter,” &ec. Actof 1878, s. 5; G. L.,
¢. 80, s. 1. The law is imperative that they shall be chosen at the
biennial election, and no other mode is provided, nor is any other
mode for filling any vacancy provided, except by the appointment
of the “remaining supervisors,” as pointed out in s. 8, ¢. 80, Gen.
Laws. :

The defendants claim to hold their offices under color of an elec-
tion at a special meeting called under the provisions of e. 42, s. 1,
of the Geen. Laws. But this section has no reference whatever to
the election of supervisors. They are in no sense town officers, -
such as are treated of in this chapter. The whole scope of the
chapter shows that it applies only to officers who are elected annu-
ally. This section provides that in the case of vacancies occurring
in any of the ways mentioned in this section, such vacancies may
be filled at a special meeting called for the purpose, or at the
adjournment of the annual meeting, showing conclusively that it
is annual officers and annual meetings of which it treats. It would
be absurd to suppose that the legislature could have intended this
to apply to supervisors, in direct antagonism to the provision which
required these officers to be elected at the biennial meetings.

To allow supervisors to be chosen at special meetings would be
in violation of the whole spirit and intention of the act providing
for their election. One great reason for having these officers
chosen at the biennial meetings evidently was, that they might be |
chosen at a time when the fullest expression of the votes of the
town could be obtained. The March, or annual, meetings are of
secondary importance as compared with the biennial meetings,
when representatives to the general court, members of congress,
senators, councillors, and the governor are to be chosen, and the
attendance of voters is much, larger than at the annual meetings
or at special meetings. It is notorious.that there is usually a
meagre attendance at special town-meetings called for ordinary
purposes. It is, therefore, not at the annual meetings, nor at spe-
cial meetings, that the important offices of supervisors are to be
filled. To hold that these officers could be chosen at any special
meeting would be in violation of the object and spirit of the super-
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visor act, because it would open the door to the grossest frauds,
and defeat the very purpose for which the act was passed.

If, by any latitude of construction or interpretation, it can be
held that supervisors come within the definition of the term “town
officers” as used in the statute, then this would follow: These
relators, who were duly elected at the biennial election in Novem-
ber, 1883, would “ continue in office until others are chosen and
sworn in their stead.” G. .., e. 40, s. 14. But it would not fol-
low from this that they would only hold over until others could
be chosen in their stead at some special meeting ; but the law hav-
ing pointed out how this particular kind of town officers shall be
chosen, to wit, at the biennial meeting, they will hold their offices
until the next biennial meeting, when it will be competent to
choose others in their stead. 1t cannot be said that, under s. 14,
. 40, these supervisors, as town officers, would necessarily hold
“only until the next annual meeting,” for this would be one of the
exceptions, saved by this section, ‘“where the law otherwise
directs.”

John H. Albin and Davis ¢ Paige, for the defendants.

CARPENTER, J. The relators were elected supervisors of the
check-list for the town of Warner at the November election, 1882,
In the warrant for the biennial meeting of November, 1884, the
business of choosing supervisors was not mentioned, and no super-
visors were elected at that meeting. At a special meeting called
for the purpose, and held on the Oth of December, 1884, at and
before which the relators performed the duties of supervisors, the
defendants were chosen supervisors, if they lawfully could be; and
the question is, whether those officers can be elected at a special
meeting, when none have been chosen at the biennial meeting.

Whether particular officers are state, county, or town officers, is
determined by the nature and extent of their jurisdiction, and by
the functions which they have to perform, rather than by the time
and manner of their election or appointment. If justices of the
peace were elected by each town, as they are in some states, they
would not therefore be town officers; and if county commissioners
were appointed by the governor and council, they would be none
the less county officers. Supervisors of the check-list are town
officers. They must be legal voters of the town in which they are
elected, and have no authority beyond the limits of that town. Tt
is the duty of the board to make out and post up, at two or more
of the most public places in town, a {ull and complete alphabetical
list of all the legal voters in the town, fourteen days before the
meeting at which the list is required to be used; to hold sessions
for its correction, at times and places to be stated upon the posted
list ; to hear all applications for putting on new names, or for strik-
ing off names already on, and all evidence offered in support of
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such applications, and to correct the list accordingly; to lodge an
attested copy of the check-list, as corrected, with the town-clerk,
before the opening of the meeting; to be present at the opening of
the meeting, to remain in attendance during its continuance, and
to have with them the corrected list. It is the duty of the chair-
man of the board to call the meeting to order, and to preside until
a moderator is chosen. G. L., ce. 80, 89, ss. 1, 5; Laws of 1879, c.
57, ss.6,7. No other powers are conferred or duties imposed upon
them.

“All persons whose names are entered upon said list shall be
deemed legal -voters, and no person whose name is not upon said
list shall be allowed to vote, unless his name was left off by mis-
take, and his right clearly known to the supervisors before the list
was made out.” G. L., ¢. 80, s. 5. “ The check-list shall be used
at all times in the election of moderator and supervisors, at an-
nual and biennial elections.” G. L.,.c. 80,s. 10; Laws of 1879, ¢.
57,8 T; G. L., e 89, 5. 3; Laws of 1881, ¢. 69, s. 1.

One purpose of these provisions is to preserve the purity of elec-
tions, to secure to all legal voters their right to vote, and to prevent
all others from voting. Whatever may be the effect of a failure to
have or use a check-list at an annual or biennial election, or at any
town-meeting, upon the validity of such elections, or of the action
taken at such meeting, the intention of the legislature, that upon
all those occasions there shall be a corrected check-list, is explicitly
and unmistakably declared. Without supervisors there can be no
check-list. Town officers, with exceptions not here material, con-
tinue in office until others are chosen and sworn in their stead.
G. L., ¢. 40, s. 14. If supervisors are not town officers, their au-
thority ceases at the end of the term for which they are elected.
In the case of a failure to elect a new board, or of the disability at
any time of the whole board, by reason of sickness or otherwise,
there is no provision for filling the vacancy, and there can be no
check-list. Such a result was not intended by the legislature, and
cannot be brought about by the legal construction of indecisive
language. Upon this ground, as well as by reason of the nature
of the office, it must be held that supervisors are town officers.

The act of August 16, 1878 (Laws of 1878, ¢. 60), creating the
office of supervisors of the check-list, appears in the General Laws
as chapter 30, and provides-that “A board of supervisors, consist-
ing of three legal voters in each town, shall be elected at the bien-
nial election, to be holden in November next, by major vote, and
at each biennial election thereafter;” that ‘“in case of death, resig-
nation, or removal of a supervisor of the check-list of any town, it
shall be the duby of the remaining supervisors to fill the vacancy
by an appoinbment in writing, which shall be recorded by the
town-clerk.” G. L., e. 80, ss. 1, 8. The power of the remain-
ing supervisors to fill vacancies in the board is confined to those
caused by death, resignation, or removal. By removal, is intended
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removal from the town, referring to the requirement that the
board shall consist of “three legal voters in each town.” The
statutes make no provision for the removal of a supervisor from
office for cause. The cases of a refusal to accept the office (unless
that is equivalent to a resignation), of a supervisor’s being disabled
by sickness, or convicted of crime and imprisoned, or becoming
insane, of the sinultaneous death, resignation, or removal from
town of the whole board, and of a failure to elect at a biennial
election, are not provided for in the act creating the office, and in
all these cases there can be no check-list unless provision is made
elsewhere for filling vacancies so caused. The only other statutes
relating to the subject are Gen. Laws, ¢. 42, s. 6, which provides
that “ Whenever a vacancy shall occur in any town office other
than that of selectmen, the selectmen may in writing appoint some
suitable person to the office;” and Gen. Laws, c. 42, s. 1, which pro-
vides that « When any person elected to any town office shall not
accept the same, or shall die, resign, remove from town, or become
insane in the judgment of the town, or shall be removed from office,
or convicted of any crime, or when no annual mecting shall have
been holden for the choice of town officers, or no choice has been
made, or when there shall be a vacancy in any other way, the town
may choose such officer, at any legal meeting holden for that pur-
pose, or at the adjournment of the annual meeting.”

The latter section is identical with e. 86, s. 1, of the Revised
Statutes, except that the words “or convicted of any crime ” were
added by the amendatory act of July 4, 1868 (Laws of 1868, ¢. 1,
s. 7). 1t is true, that when originally enacted it was not intended
to apply to supervisors, for no such officers then existed, and that
it related exclusively to officers elected at the annual meeting,
becaunse there were then no other town officers. But when,
together with the act creating the office of supervisors, it was re-
enacted in the body of the General Laws (Laws of 1878, ¢ 56, s.
1, Laws of 1879, ¢. 57, 5. 88), no reason is perceived for supposing
that the legislature did not intend it to apply to those officers, so
far as its provisions are in their nature applicable to them. Newly
created offices are in general subject to all the laws relating to the
class of offices to which they belong. Should the legislature estab-
lish a new county office, the incumbent would be removable for
official misconduct, under Gen. Laws, ¢. 24, 5. 7; and a person
elected to a new town office would be bound to take the oath of
office required by Gen. Laws, e. 41, s. 1, and would be liable to the
penalty prescribed by Gen. Laws, ¢. 41, s. 6, for neglecting to do
so. The mere fact that this section, when enacted, related to an-
nual offices only, because no others existed, is no reason for not
applying it to biennial offices when they are created. An act
making the selectmen’s term of office two years instead of oue,
and changing the time of their election, would not render the ex-
isting provisions for filling vacancies inapplicable to that office.
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Statutes are to be construed in view of the law existing at the
time of their enactment. It must be presumed that the legisla-
ture, in adopting the supervisor act, had in mind the gencral law
relating to vacancies in town offices, and that it was because of
the existence of the general law and its supposed sufficiency for
the purpose, that further provision was not made for filling vacan-
cies in the board.

The provision of the section under consideration, relating to
vacancies caused by death, resignation, or removal from town, can
have no application to supervisors, because it is inconsistent with
the requirement that vacancies happening from those causes shall
be filled by the remaining supervisors, and the special enactment
must prevail over the general one; nor can that respecting vacan-
cies caused by removal from office, because there is no law author-
izing the removal of a supervisor; nor that relating to vacancies
arising from a failure to hold the annual meeting, for none can
happen in the board of supervisors from that cause. But vacan-
cies may happen by the refusal of a person elected supervisor to
accept the office, by a supervisor’s being convicted of crime or be-
coming insane, by a failure to elect, and in various other ways, to
all of which the “statute is in terms applicable. The fact that
some of its provisions do not apply to the office of supervisors has
no tendency to show that other provisions may not apply, or that
they were not intended to apply.: The statute is a general one,
relating in terms to all town offices, but it has no application to
the office of town-clerk, because the selectmen must * without
delay ” appoint a town-clerk whenever a vacancy occurs in that
office. G. L., c. 42, s. 6. Aside from the case of supervisors, it
provides for filling vacancies in some offices which cannot happen
in others. A vacancy by removal from office cannot happen in the
board of selectmen, because they are mnot removable. The statute
must be read distributively, applying to each office the provisions
applicable to that office.

The relators continued in office until the defendants were chosen
and sworn in their stead. G. L., ¢. 40, s. 14. They performed
all the duties of supervisors for the special meeting, and the check-
list made and corrected by them was used in the election of the
defendants. What effect a failure to use the check-list in the
election of supervisors at a special meeting (if its use is required
by Gen. Laws, ¢. 30, s. 10, Laws of 1879, ¢. 57, 5. 7) might have
upon the validity of the election; whether the proceedings of a
meeting, in the organization of which the checlk-list is required to
be used, but organized and held without a check-list, would be valid
or invalid, and whether the selectmen can appoint under Gen.
Laws, c. 42 8. 6, in case the supervisors should all simultaneously
die, resign, or remove from town, or in case one or more of them
should be convicted of crime or become insane, or a vacancy should
otherwise happen which the remaining supervisors are not author-
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ized to fill, at a time so near the annual meeting or biennial elec-
tion that no special meeting to fill the vacancy counld be seasonably
called or held, are questions not necessary to be now determined.

At the November election in 1878 the town of IMaverhill failed
to elect supervisors, and as that was the first election under the
law creating the office, and there was consequently no old board
holding over, the town was placed in the same situation as if now
the existing supervisors should all simultaneously die or resign.
In that case the selectmen, acting under the advice of counsel, ap-
pointed & board of supervisors, and no question was ever moved
against the validity of their action.

The defendants were lawfully elected, and are entitled to the
office.

Information dismissed.
All concurred.

08G0o0D ¢ a. v. CONCORD RAILROAD.

If a railroad charges and receives, for transporting a car-load of merchan-
dise to the station on its road where it delivers the goods and they
are accepted by the consignee, more than it charges for transporting
the same a greater distance, it is liable to the penalty imposed by e.
55, Laws of 1879, although by the original contract the merchandise
was to be transported to a more distant station.

Drpr, for a penalty alleged to have been incurred by the
defendants June 20, 1881, under ¢. 55, Laws of 1879, by charging
a greater sum for transporting a car-load of corn from Concord
to Suncook than was charged for transporting the same #from
Concord to Hooksett, a greater distance. Facts found by the
court.

June 20, 1881, the defendants owned and operated a railroad
from Concord to Nashua, located on the west bank of Merrimack
river, between Concord and Hooksett. They also operated a
railroad on the east side of the river between Concord and Hook-
sett, having a station at Suncook for the delivery of freight. On
that day they hauled from Concord to Suncook, and delivered to
the plaintiffs, a car-load of corn bought by the plaintiffs through
Barron & Co., of Concord, in Ogdensburg, N. Y., and forwarded
over several other roads to Concord, wheve the defendants received
it. The roads between Ogdensburg and Boston, the defendants’
being one, formed a continuous line for the transportation of mer-
chandise to billing points on the line, called the * National Dispatch
Line,” having a common agent at Ogdensburg, with authority from
each road to make contracts for the transportation of merchandise
from Ogdensburg to the several billing stations on the whole line,




