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$279.79of this forThe execution more than the debtmortgage
trust,due constitutes a secret and is an inference offraudactually

424; Melvin,v.law. Coburn 8 N. H. v. 42 N.Pickering, Coolidge
510; Sullivan,148;H. v. 52 N.Putnam H. v. 58Osgood, Wilson

N. H. 260.
court;trustThe secret from the facts andfound theappears by

the further that the note and were not made tofinding, mortgage
hinder, or defraud the shows that there wasdelay, plaintiff, only

established,no actual fraud in fact. secretA trust isfraudbeing
ofan inference law the court iswhich bound to no mat­pronounce,

ter thewhat was actual intention of the v. Sul­Wilsonparties.
livan, Stockwell, 564; Hill,v. 55 N. H. v. 9Langsupra; Winkley

31; Crooker, 288;N. H. Paul v. 8 N. H. Coburn Pickering,v.
The order should beenhave that the cloud thecreatedsupra. by

should be to the $279.79,removed extent of costswithmortgage
to the plaintiff.

Poster,and L/.Walker Wm. for theRay defendants.Sf
Allen, J. The of no fraud in the execution of the notefinding

and theincluded thatmortgage the transactionnecessarily finding
faith,inwas and thethat of the note andgood making mortgage

to secure a sum wasthan due waslarger actually an unintentional
Patrick,error and innocent mistake. v. 58 N.Noyes H. 618.

faith,The inmademortgage being thegood though describing
debt as time,secured thatthan at the can-larger actually existing
not, fraud,in the absence of be defeated the cred-by mortgagor’s
itors ofreason an innocent mistake.by Putnam v. 52 N.Osgood,

148, 158;H. Preston,Gordon v. 1 385;Watts Jones(Penn.)
Mort., s. 348.

overruled.Hxceptions
J.,Smith, did not sit: the others concurred.

& a.v. BeanState

If no ofsupervisors election,the arecheck-list chosen at a biennial they
bemay elected at a fortown-meeting called thespecially purpose.

Information, in the ofnature a tvarranto filed thequo by
at the relation of Edmund C. Coleattorney-general, and two

others.

General,The Attorney- for the officestate. The of supervisors
of the check-list was created act of theby legislature, approved

16, Laws, 1878;1878.August 30,G. c. s. 1.L., The andobject
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known, toenactment, is was doof this as well somethingpurpose
of of thethe the check-list out extremetowards regulationlifting

fallen, the of tribunalruts it had ainto which bypartisan creation
be and more than ait fairerwhich was would impartialsupposed

it theTo end was not inboard of selectmen. that placedpartisan
officers,” which to beof are required“townordinarycategory

“ made, office,we a statebut was as chargedchosen say,annually,”
functions, of itsof and the membersthewith performance judicial

tó chosenwere be biennially.board required
is, ofboard consist-the statute “AThe supervisors,language-of

town, shall be at the bien-voters each electedof three inlegaling
vote,next,election, in November andto be holden majornial by

thereafter,” 5; L.,1878,Act s. G.&c. ofat biennial electioneach
30, theis that shall be chosen atc. s. 1. The law theyimperative

is otherelection, no mode is norbiennial and other anyprovided,
thefor exceptmode any vacancy provided, by appointmentfilling

3, 30,c.as out in s. Gen.of the supervisors,”“remaining pointed
Laws.

elec-claim to their offices under color of andefendants holdThe
1,42,of a. s.tion a called under theat provisionsspecial meeting
toBut no whateverof the Laws. this section hasGen. reference

■officers,in no townare sensethe election of Theysupervisors.
thethis The whole ofas are treated of insuch scopechapter.

annu-it to officerswho are electedshows that applies onlychapter
that in caseThis section the of vacanciesprovides occurringally.

section,the mentioned in this such vacancies mayin ofany ways
the thefor or atat a calledfilled meeting purpose,specialbe.

itthatthe annualof showing conclusivelyadjournment meeting,
of which it treats. It wouldand annualis annual officers meetings

thisto the could have intendedbe that legislatureabsurd suppose
to the whichto in directto antagonism provisionsupervisors,apply

the biennialthese to be elected atofficers meetings.required
bebe chosen at wouldto meetingsTo allow specialsupervisors

and the actof the intention ofin wholeviolation spirit providing
for these officersreasonfor their election. One havinggreat

was, bethatthe theyat biennial meetings evidently mightchosen
of thefullest of the votesa time when thechosen at expression

March, annual, ofor arebe Thecould obtained. meetingstown
thewith biennial meetings,as comparedsecondary importance

court, ofto membersthe congress,when generalrepresentatives
chosen, thecouncillors, are to be andsenators, and the governor

much,is than at the annualof meetingsvoters largerattendance
notorious, is ais that thereIt usuallyor at meetings.special

forcalled ordinaryattendance at town-meetingsspecialmeagre
is, therefore, at annual nor atIt not the spe-meetings,purposes.

beof tothe offices arethatcial important supervisorsmeetings,
could be chosen atthat these officers specialTo hold anyfilled.

of thein of the andwould be violation object super-meeting spirit
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act, frauds,itbecause would door to thevisor theopen grossest
defeat the for the act wasand whichvery purpose passed.

If, of itlatitude construction or can beby any inteipretation,
“that come within definition of termheld the the townsupervisors” statute,theofficers as used in then this would Thesefollow:

relators, who elected inwere at the biennial election Novem-duly
“1883,ber, would continue in until chosenoffice others are and

L., 40,insworn their stead.” G. e. s. 14. But it not fol-would
from this would hold overlow that until others couldthey only

be chosen in their stead at some but the law hav-special meeting;
out how this kind of town beofficers shalling pointed particular

chosen, wit,to the biennialat will hold their officesmeeting, they
until the next biennial it will towhen bemeeting, competent

14,others in their stead. be that,choose It cannot said under s.
40, officers,a. these as town would holdsupervisors, necessarily

“ annualuntil the next for this one thewould be ofonly meeting,”
section,saved this “where the otherwiseexceptions, lawby

directs.”

John IL Davis forAlbin and thePaige, defendants.

Carpenter, TheJ. relators thewere elected ofsupervisors
election,check-list for the of thetown Warner at November 1882.

November, 1884,In the warrant for the biennial of themeeting
of mentioned,business was not nosupervisors andchoosing super-

visors were elected at that At a calledmeeting. special meeting
(5th December,the 1884,for and held on ofthe andpurpose, at

before which the relators the duties of theperformed supervisors,
chosen be;defendants were if andsupervisors, couldthey lawfully

is,the whether those officers can be at aquestion elected special
when none have been chosen at the biennialmeeting, meeting.

state,officersWhether are officers,orparticular town iscounty,
determined the nature and extent of their andby jurisdiction, by
the functions which have to ratherthey than theperform, timeby

electionand manner of their or If of theappointment. justices
town, states,were eachelected as are inby somepeace they they
officers;not therefore be townwould and if commissionerscounty

the council,were and begovernor would noneappointed by they
lessthe officers. of the check-list are towncounty Supervisors

beofficers. must voters of the town in which areThey legal they
elected, and have no the limits of town.that Ttauthority beyond
is the of the board to make out and at two or moreduty post up,

town,the most inof a full andpublic places complete alphabetical
town,of all voterslist the in the fourteen before thelegal days

used;at which the list is to be to hold sessionsmeeting required
correction,its times andfor at to be stated theplaces upon posted

list; to names,hear all for on new or for strik-applications putting
on,off names and all evidence offereding already in ofsupport
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to anto the listand correct accordingly; lodgesuch applications,
town-clerk,check-list, corrected, theas withtheofattested copy

ofto be at theof thethe meeting; present openingopeningbefore
continuance,its andin attendanceto remain duringthe meeting,

is the the chair-corrected list. It ofthem the dutyhave withto
order, to untilto andto call the presideof the board meetingman

1, 5; 1879, c.L., 39,G. Laws of80,cc. ss.is chosen.moderatora
or duties6, are conferred57, uponNo other imposedss. 7. powers

them.
said list shall benames are enteredwhose upon“All persons

saidno whose name is notand uponpersondeemed legal-voters,
mis-vote, his name was left offto unless bybe allowedshalllist

the listto the beforetake, knownand his supervisorsright clearly
“30, shall be usedL., s. 5. The check-listout.” G. c.madewas

at an-the election of moderator andtimes in supervisors,at all
10;30, 1879,of c.L., ■c. s. Lawselections.” G.and biennialnual

39, 3; 1881, 69,57, 7; L., c. s. 1.c. s. Laws ofs. G.
is the of elec-these toof preserve purityOne provisionspurpose

vote,voters their to and totions, to all preventto secure legal right
tobe the effect of a failureWhatever mayfromall others voting.

election, or atat an annual or biennialuse a check-list anyhave or
elections, the actionof such or ofthe validitytown-meeting, upon

thatthe intention of theat such legislature, uponmeeting,taken
check-list,a corrected isthere shall be explicitlythose occasionsall

be nothere candeclared. Without supervisorsand unmistakably
material,officers, here con-notTown with exceptionscheck-list.

in stead.chosen and sworn theiruntil others arein officetinue
L., officers,town their au-40, are noto. s. 14. If supervisorsG.

elected.of the term for which areat the end theyceasesthority
board, atto a new or of thefailure elect disabilitythe case of aIn

otherwise,board, orreason of sicknessof the wholetime byany
be nothe and there canforthere is no filling vacancy,provision

intended the andresult was notSuch a by legislature,check-list.
the of indecisiveabout constructionbe legalcannot bybrought

natureas well as reason of thethis ground, byUponlanguage.
officers.office, that are townit must be held supervisorsof the

1878,16, c. theof(Laws 60),of 1878 creatingThe act August
check-list, Lawsin the Generalof theof appearsoffice supervisors

consist-30, that “A board ofand supervisors,as provideschapter
town, the bien-shall be elected atvoters in eachof three legaling

vote,next, andelection, holden in November majorto be bynial ” death,thereafter; that “in case of resig-biennial electionat each
town,the of itof of check-listnation, a anyor supervisorremoval

to fill theof the vacancybe the remaining supervisorsshall duty
shall be recorded thein which bywriting,an appointmentby

L., 30, 1, of the remain-c. ss. 3. The powertown-clerk.” G.
in the board is confined to thoseto fill vacanciessupervisorsing

removal, intendeddeath, or removal. isBycaused resignation,by
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town,removal from the to the that thereferring requirement
board shall consist of “three voters in each town.” Thelegal

make nostatutes for the removal of a fromprovision superviso)’
office for cause. casesThe of a refusal to the officeaccept (unless
that is to a of aequivalent disabledresignation), supervisor’s being

sickness, or convicted of crime and orby imprisoned, becoming
insane, death,of the simultaneous or removal fromresignation,

board,thetown of whole and of a failure to elect at a biennial
election, office,are not for in the act the and inprovided creating

these cases beall there can no check-list unless is madeprovision
elsewhere for vacancies so caused. The other statutesfilling only

Laws, 42,to the 6,are Gen. e. s. whichrelating subject provides
“that Whenever a inshall occur town office othervacancy any

selectmen,than that of the selectmen in somemay writing appoint”office; Laws, 42,suitable to the 1,and Gen. e. s.person which pro-
“vides that When elected to town office shall notany person any
same, die,the or town,shall remove from or becomeaccept resign,

town,insane in the of the or shall office,be removed fromjudgment
or of crime,convicted or when no annual shall haveany meeting
been holden for officers,the choice of town or no choice has been
made, or when there shall be a in other the townvacancy any way,

officer,choose such at formay holden thatany legal meeting pur-
or at the of the annualpose, adjournment meeting.”

The latter is 36, 1,section identical a.with s. of the Revised
”“Statutes, that the words or convicted of crimeexcept wereany

added 4,the act of 1868, 1,1868 ofby amendatory c.July (Laws
true,It iss. that when enacted it7). was not intendedoriginally

to to for existed,no such officers thenapply supervisors, and that
it related to officersexclusively elected at the annual meeting,
because there thenwere no other when,town officers. But

with tbe act the office oftogether it re-creating wassupervisors,
1878,enacted in the of the General 56,Lawsbody of c.(Laws s.

1, 1879, 57,Laws of c. s. no reason is38), forperceived supposing
thethat did not itintend tolegislature officers,to those soapply

far as its are in their natureprovisions to them.applicable Newly
created inoffices are to all thegeneral lawssubject to therelating
class of offices to which Should thethey estab-belong. legislature

office,lish a new the incumbent would becounty removable for
misconduct, Laws, 24,official under 7;Gen. c. s. and a person

elected to a new town office would be bound to take the oath of
Laws,office 41, 1,Gen. c. s.required and would beby liable to the

Laws, 41, 6,Gen. c. s.penalty prescribed forby to doneglecting
so. section,The mere fact that this enacted,when related to an-
nual offices because no existed,others is noonly, reason for not

it to biennial offices when areapplying created. An actthey
the selectmen’s term of officemaking two years one,instead of

election,and timethe of their wouldchanging not render the ex-
for vacanciesisting provisions filling to that office.inapplicable
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at theto be construed in view of the laware existingStatutes
thetheir enactment. It must be that legisla-time of presumed

act,ture, had in mind the lawin the supervisor generaladopting
offices, because ofto vacancies in town and that it wasrelating

forandthe existence of the law its sufficiencygeneral supposed
for vacan-that further was not madethe fillingprovisionpurpose,

in the board.cies
consideration, tosection underof the relatingThe provision

town,death, from cancaused or removalvacancies by resignation,
because it is inconsistent withno tohave supervisors,application

shallvacancies from those causesthe thatrequirement happening
the enactmentthe andbe filled specialby remaining supervisors,

one; nor can that vacan-over themust respectingprevail general
office, author-from because there is no lawcies caused removalby

nor to vacanciesremoval of a thatthe relatingsupervisor;izing
canto hold the annual nonefrom a failure formeeting,arising

of from that cause. But vacan-in the board supervisorshappen
tothe refusal of a electedcies supervisormay happen by person

office, convicted of crime or be-the aby supervisor’s beingaccept
elect,insane, tofailure to and in various othera ways,coming by

in fact thatthe statute is terms Theall of which applicable.
hasdo not to the office ofsome of its supervisorsprovisions apply

thatthat other not orno to showtendency provisions may apply,
one,to The statute is anot intendedwere apply.' generalthey

offices, but it toin terms to all town has norelating application
“town-clerk, because the selectmen must withoutoffice ofthe. ” in thata town-clerk whenever a occursappoint vacancydelay

L., it42,c. 6. from the case ofs. Asideoffice. G. supervisors,
some cannotfor vacancies in offices which happenfillingprovides

from office cannot in theremovalin others. happenvacancy byA.
selectmen, are not removable. The statuteof becauseboard they

to each office themust be read applying provisionsdistributively,
to that office.applicable

continued in office until the defendants were chosenThe relators
L., 40,c. s. 14.sworn in their stead. G.and They performed

of for the and the check-all the duties specialsupervisors meeting,
them was used in the election of thelist made and corrected by

a failure to use in theeffect the check-listdefendants. What
at a its use iselection of (if requiredsupervisors special meeting

30, 10, 1879,Laws, 57,o. s. Laws of e. s. haveGen. 7) mightby
election;of the whether the of athe validity proceedingsupon

of which the isin the check-list torequiredmeeting, organization
used, check-list,and held without abut would be validbe organized
invalid, the selectmen canand whether under Gen.or appoint

6,Laws, in case the should all42,c. s. supervisors simultaneously
town, or casedie, or remove from in one of more of themresign,

insane,of crime or become or a shouldshould be convicted vacancy
thewhich are not author-otherwise remaining supervisorshappen
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fill, or biennial elec-a time so near the annualto at meetingized
to fill the could beno meeting seasonablytion that special vacancy

held, not to be now determined.or arecalled questions necessary
of Haverhill failedNovember election in 1878 the towntheAt

the election under theand as that was firstelectto supervisors,
office, there no old boardthe and was consequentlylaw creating

over, in the situation as if nowthe town was sameplacedholding
die orallshould simultaneouslythe supervisors resign.existing

selectmen, counsel,under the ofcase the adviceIn that acting ap-
of and no was ever moveda board questionsupervisors,pointed

action.the of theirvalidityagainst
elected, aredefendants were and entitled to theThe lawfully

office.
dismissed.Information

concurred.All

Osgood &a. v. Concord Railroad.

receives,and for a car-loadchargesIf a railroad oftransporting merchan-
to the station where it thedise on its road delivers goods and they

by the more than it foraccepted consignee, chargesare transporting
distance,asame it is liable to thegreaterthe penalty imposed c.by

1879,55, Laws of the contract theby originalalthough merchandise
to be transportedwas to a more distant station.

Debt, for a to have been incurredpenalty alleged theby
55, 1879,20, 1881,June under c.defendants Laws of by charging

sum fora a car-load of corn fromgreater transporting Concord
¿fromthan was forto Suncook thecharged sametransporting

Hooksett,toConcord a distance. Facts foundgreater theby
court.

20, 1881,June the defendants owned and aoperated railroad
Nashua,Concordfrom to located on the west bank of Merrimack

river, between andConcord Hooksett. alsoThey aoperated
onrailroad the east side of the river between Concord and Hook-

sett, a station at Suncook for the ofhaving delivery Onfreight.
Suncook,that hauled from Concord today andthey delivered to

the a car-load of com theplaintiff's, plaintiff'sbought by through
Co.,& Concord, Y.,of inBarron N. andOgdensburg, forwarded

several Concord,over other roads to where the defendants received
Boston,it. The roads between and theOgdensburg defendants’

one, formed a continuous line for thebeing oftransportation mer-
“line,tochandise on the called the Nationalbilling points Dispatch

Line,” a common at withhaving agent Ogdensburg, fromauthority
transportationroad toeach make for thecontracts of merchandise

from to the several onstations theOgdensburg billing whole line,


