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CHESHIRE.

Countyv. The Railroad.Keefe Sullivan

A in the charter of a railroad that thecorporation, road shallprovision
as not to obstruct the safe andbe so constructed convenient use of

crosses,it theway uponwhichany private imposes corporation the
andof a safe convenient for suchduty maintaining crossing private

way.

Petition, railroad,for a over the defendants’ undercrossing
161,Laws, e. s. 16. The was to the com-petitionGen. presented

missioners, after due notice and awho. thatreported therehearing,
established from thewas a overlegally crossing plaintiff’s premises

of thetracks to the that saidthe wascompany highway; crossing
1848,the defendants in and has been at all timesbuilt sinceby

October, 1882,and maintained them until whenrepaired, bykept,
in an and theadditional track removed from theput plankthey
and have since and refused to them, orcrossing, neglected replace

use;and maintain a new for thebuild crossing plaintiff’s that
has been at all times since the construction ofthere the railroad,

is, a reasonable andand now demand for a forjust thecrossing
use and accommodation of theconvenient now ownedpremises

theand and that the roadbyoccupied plaintiff; from theleading
over the of thetracks railroad to thepremisesplaintiff’s highway

mentioned hasheretofore been used ever since and for a timelong
to the construction of the railroad. thereforeprior They report

exists;that the of the to alegal right plaintiff thatcrossing the
established,has been but that the andcrossing neglect refusal of

build,railroad tothe and maintain are-lay, keep, for thecrossing
use is a matter over which theplaintiff’s commissioners have no

jurisdiction.
At this term the entered hisplaintiff thepetition upon docket,

filed theand and moved that it bereport,foregoing recommitted
commissioners,to the with instructions to establish a crossing

to the statute. The court the motion,agreeably granted and the
defendants excepted.

Dole,Lane for the defendants.Sf

Bellows,Jbsiah forCr. the plaintiff.

Smith, J. The defendants contend that the court has no juris-
diction of this and topetition, the orderexcepted recommitting
the to the 953,commissioners.report s. 5 ofChapter Laws 1850,
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railroad the ofcorporationimposed upon every duty constructing
cattle and farm- for the conveniencecattle passes, crossingsguards,

road,of the land-owners the line of their theand alongsafety
number to be determined three ofand theby justices peaceplace

of between the andin case land-owner.disagreement corporation
to makewere a of their inThe required reportjustices doings

withand file a the town-clerk of the town where thewriting, copy
In the revision thewas situated. of statutes' in theland 1867

commissioners are substituted for of the asjusticescounty peace,
to whichtribunal made-forthe application maybe establishing

cattle, cattle and farm in case the ownerpasses,guards, crossings,
•and the ‘of the railroad do notthe landof proprietors agree upon

number, and kind of cattle andthe guards, passes,place, crossings
commissioners,constructed. Either to theto be party may apply

examination,notice,who, and are to theafter determinehearing,
number, time, and manner of construction of the same.places,

are to file theircommissioners with the clerkrequiredThe report
Sts., 147, 1, 16,court thethe for c. ss.of county (Gen.supreme

161, 1,L., c. ss. and their is made conclusive. If16), reportG.
of the railroad do not construct the cattlethe guards,proprietors

within the timesand limited the commission-crossings bypasses,
ers, the costs to be themand paidpay adjudged by upon request,

dollars for each month’sforfeit Sectiontwenty-fivethey neglect.
the on a for or for apetitionUnlike newproceedings partition,17.

court,the is not addressed to the nor entered inpetitionhighway,
commissioners,addressed theIt is to who to thecourt. proceed

of their duties without order or direction from thedischarge any
clerk,is'filed with the whoTheir becomes its cus-court. report

todian, the town-clerk was the- custodian of the of theas report
to The statute does not1867. theprior expressly requirejustices

court,be made to the and does not forto expressly providereport
it, or a recommittal it.or of As it isa judgment uponhearing

statute, a it seems to be unnec-made conclusive by judgment upon
ofLike the award arbitrators a common-law sub-uponessary.

mission, a with theit ife substantialpractically judgment, qualities
of a The of dollarsincidentsand judgment. penalty twenty-five

month, the of the for theirrailroadimposed upon proprietorsper
construct the within the time and in the man-to crossingneglect

commissioners,the is to the owner of the landfixedner securityby
with. It is notwill be to deter-that the compliedreport necessary

in case á of the commissioners on such amine whether any report
If the ofbe recommitted. recommittal is vestedcan powersubject

court, there to be no reason either shouldthein appears why party
in this case.its exercisedesire

that ahave farm from theThe commissioners reported crossing
acrosá the defendants’ railroad to the highwaypremisesplaintiff’s

use andfor the convenient accommodation of hisis necessary
because,declined to out a in theirlay crossing,Theypremises.
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1848,a in thewas established when railroadlegal crossingopinion,
constructed,built, maintained,which the defendantswas crossing

in from untiland 1848 1882. Whether to thekept repair prior
of the act of 1850 a railroad was topassage corporation obliged

in v.construct farm was left unsettled March Railroad,crossings
378,372,N. H. in 1849. of19 decided The construct­legal duty

1850,farm the ofstatuteing crossings imposed by undoubtedly
includes the of and inthem soduty maintaining keeping repair

as needed. But the thatdefendants claim inasmuch as therelong
was no statute railroad to maintain farmrequiring corporations

1848,when the were inassessedcrossings theplaintiff’s damages
is that the of toa be borne thepresumption expense crossing by

assessment;was considered in the and it is claimedplaintiff that
the act of does not to1850 railroads constructed to itsapply prior

case,inand if to the defendants this apassage, applied wouldduty
be the defendants which the has beenimposed upon plaintiff paid

statute,to and that the so far as itperforin, thisimposes duty
railroads constructed before its isupon passage, unconstitutional.

The established thementioned in commissioners’crossing' report
is a “road from theupon overleading premises theplaintiff’s
tracks of the railroad to the This “road” thehighway.” defend­
ants in. their brief was “an old farm Thesay drive-way.” de­
fendants’ charter the said railroad inprovides, the course—“If
thereof shall intersect or cross the saidany private way, corpora­
tion soshall construct said railroad as not to obstruct the safe and

ofconvenient use such and if said railroadprivate way; shall not
constructed,sobe the shall be eutitled toparty aggrieved his
on the case,action and shall recover reasonable fordamages such

but no action beshall commenced after theinjury: expiration
of two from the obstruction 1846,aforesaid.” Lawsyears c.

Railroad,895, s. In v. said,7. March it wassupra, —“Tech­
there is some in anically, difficulty ‘private wav’having over

* * * however,is,one’s own land. There room for question
* * *whether the interm railroad charters‘private way’

does not to all cases where the road theapply interrupts com-
land,betweenmunication the different of one’s soparts that the

will be to construct suitablecorporation atobliged crossings proper
thefor use of the land-owner.” this caseIn theplaces term “pri-

charter,as thevate used in defendants’ includesway,” the plain-
tiff’s and the defendants so constructed theirdrive-way; road in
1848 as not to obstruct At that timethat way. they performed
the with their charter aduty accepted by building crossing for
him; and their of it and it induty maintaining keeping forrepair

October, 1882,usehis until whenthey performed they himgave
firsthis cause of the of whichcomplaint by removing planks the

was constructed. There is no thatcrossing thepresumption assess-
ment of land in 1848 included for thedamages damages obstruc-

oftion this which the defendants could notprivate way lawfully
19*
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road,obstruct, built their andand did not obstruct when they
for afterwards.continued to maintain yearswhich thirty-fourthey

commissioners, that the has aconclusion of the plaintiffThe legally
maintain,tothe defendants are boundwhichestablished crossing

of these correct.is, for the substantiallyparties,practical purposes
as a mandamusbeen a forcase has though petitionThe argued

filed;a andestablish hadcommissioners to beencrossingtheto
inconsidered the case the facts statedtherefore uponwe have

have used the of thedefendants existence plain-Thethe report.
the com-this beforeas a defence against petitiontiff’s or waypath

40,Abbot, 60 N. H. 53. is no lackv. Theremissioners. Wilbur
needthe If thefor plaintiff’s rights. partiesof remedies enforcing

the awhether commissioners canof the laya decision question
was, is, be con-and still it willoldthe waywhere plaintiff’sway

be in of thenot material viewbut this maysidered: question
the defendants’ charter. Thebyancient path preservedplaintiff's

theto await settlement of the controversybe continuedmaycase
as thesuch mayor legal proceedingsby plaintiffagreement,by

fit to institute.see

All concurred.

WrightEx'x, & a.Herrick, v.

“ to IUnder, giving my promissoryin a will sister the notea clause,
M.; sum of inter-my deposither and also the withbysigned byhold

“” myof thethree hundred dollars sum ofin andsavings-bank,est a
life,“for her for the residuesavings-bankin” another supportdeposit

to heafter her decease divided betweenequally my nephewsandfrom
nieces,” an absolute title to the note.takeslegateetheand

Wilson,of the 'ofAssumpsit, will Eliza tothe executrixby
note,and severalthe defendants’ joint promissory payablerecover

“the is follows:second clause of will as IThetestatrix.to the
Fidelia the noteto sister Wright promissoryand bequeath mygive

also the sum of de-her and Moses Wright; myholdI signed by
Keene, andthe Five Cents Bank inSavingsininterestwithposit

in thethe sum of Cheshiredollars ofhundred my depositthree
Keene, life,for her for the residueinInstitution supportProvident

beto divided between myher decease equallyafterfrom and
named.”hereinafterniecesandnephews

Dole, for the plaintiff.Lame

Faulkner, for the defendants.Bate'helder

note is ThatCarpenter, of the absolute.J. The bequest
is indicated the natureof the testatrixthe intention bysuch was


