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Dor, C. J. A significant clause of the contract is a conspicuous
marginal advertisement describing the writing as a “Non-Forfeit-
ure Endowment Policy.” The forfeiture clause, qualified by the
provision for a “paid-up ” policy, does not mean that the reduced,
“paid-up,” “nonforfeiture” insnrance is annually forfeitable for
nonpayment. The strict construction for which the defendants
contend would leave the insured exposed to a danger from which
the reduction and conversion of the policy would be generally un-
derstood to relieve him ; and it is not to be presumed that the doc-
ument was ingeniously drawn for the purpose of fraudulently
obtaining ‘money by nonforfeiture pretences. All parts of the
contract taken together can be and should be reasonably and lib-
erally understood as designed to accomplish the scheme of nonfor-
feiture for nonpayment, which men in general would believe the
policy invited themn to accept.

The original contract did not make the nonpayment forfeiture
clause applicable to the promised ¢ paid-up” policy into which the
original could be converted; and the conversion, written upon the
original, is reasonably constrnable as a performance of the promise,
and not a violation of it. Forfeiture for nonpayment was a condi-
tion to which the reduced insurance was not to be subject. The
plaintiff’s agreement (in the quitclaim) to continue the annual
payment of interest on the notes was, like each of the notes, a mere
agreement to pay money, and not a contract of forfeiture. An
intention of the plaintiff to suffer, and of the defendants to inflict,
so severe and contradictory a penalty as the forfeiture of a “non-
forfeiture,” “paid-up ” policy, for a failure to pay interest, cannot
be fairly inferred from the terms of a contract making nonforfeit-
ure for nonpayment so prominent an inducement, and providing,
as a remedy for nonpayment, the deduction of interest and all other
indebtedness from the amount of insurance payable by the defend-
ants. The plaintiff is entitled to judgment.

Case discharged.

CLARK, dJ., did not sit: the others concurred.

DEARBORN & ¢. v. NEWHALL.

Whether a verdict has or has not been recorded, and whether the jury
have or have not separated, the case may be recommitted to them for
the correction of a mistake in the verdict.

Whether justice requires a recommittal, and whether injustice results
from it, are questions of fact to bo determined at the trial term.

Assumpsir, for wood bargained and sold. The defendant bar-
gained with the plaintiffs for the wood on a lot in Hampton at $2
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a cord, and after removing a part he refused to take the rest, claim-
ing that the plaintiffs had induced him to make the bargain by
false and frandulent representations. In this action the plaintiffs
attached the wood remaining on the lot as the property of the de-
fendant, and caused it to be sold on the writ. Two days after a
verdict had been returned for the plaintiffs, one of the jurors by
whom the case had been tried informed the court that a remark
made by the clerk, and overheard by him, had caused him to think
the jury had made a mistake; that they had treated the money
received by the officer from the sale of the attached wood as a pay-
ment recelved by the plaintiffs from the defendant; and that the
verdict was for the balance due the plaintiffs beyond that amount.
The court caused the jurors to be called by the clerk, stated to
them what one of them had said, and inquired if they had treated
the money received by the officér as a payment to the plaintiffs.
Several jurors replied in the affirmative. The court then instruct-
ed the jury that the money received by the officer was not a pay-
ment to the plaintiffs, and should not be deducted as a payment,
but was security for any judgment the plaintiffs might recover, and
directed them to retire and correct their verdict, if it was erroneous
on that point; and a second verdict was returned in which the mis-
take was corrected. The counsel of both parties left town when
the case was first submitted, and had not returned when it was
recommitted. Judgment was ordered on the second verdiet, and
the defendant excepted.

Morston ¢ Eastman, for the defendant.

Wiggin § Fuller, for the plaintiffs. 1. The court had power to
cause the jury to amend their verdict, so that 1t should express the
actual finding of the jury. All courts of record possess the power
at any time to correct mistakes, and to make their records conform
to the truth of the case, and they are the sole judges of the neces-
sity and propriety of allowing such amendment, and of the amount
and character of the proof required to set the court in motion.
Balch v. Shaw, T Cush. 282; Fay v. Wenzell, 8 Cush. 8156. Ver-
dicts are amendable like other records. Chapman v. Coffin, 14 Gray
454 5 Capen v. Stoughton.16 Gray 366; Cogan v. Lbden, 1 Bur. 383 ;
Brown v. Dean, 128 Mass. 266 ; Com. v. Carrington, 116 Mass. 87.

II. Whether this was a case calling for the exercise of the court’s
corrective power, is a question for the trial term ; and having been
there decided by the very judge and jury before whom the cause
was tried, the law term will not revise that decision. Wentworth
v. Jefferson, 60 N.H. 168; Smith v. Cushman, 59 N. H. 619 ; Dumas
v. Hampton, 58 N. H. 184 ; Fuller v. Bailey, 58 N. H.T1; Daniels
v, Lebanon, 58 N. H. 284 ; Lefavor v. Smith, 58 N. H. 125.

Dog, C. J. In some jurisdictions a recorded verdict cannot be
amended by the jury after their separation; but in this state a




June, 1884.] KENNARD 2. KENNARD. 303

different practice prevails. The error in this case could be cor-
rected, whether the verdict had or had not been recorded, and
whether the jury had or had not separated. Their separation in-
creased the danger of wrong being done by their amendment of
the verdict. The increased danger raised the question whether
justice required a recommittal of the case for reconsideration, and
when, on reconsideration, the verdict was amended, there was a
question whether justice required a judgment on the amended ver-
dict. DBoth questions were matters of fact to be determined at the
trial term. MNims v. Bigelow, 44 N. H. 376 Dalrymple v. Will-
iams, 63 N.Y.861. The court could inquire of the jury touching
their verdict, and the grounds upon which they proceeded, for the
purpose of ascertaining whether the case had been properly tried.
Walker v. Sawyer, 18 N. H. 191, 196; Smith v. Powers, 16 N. H.
546, 563 ; Johmson v. Haverhill, 85 N. H. 74, 87. The inquiry
could be made after the jury, being discharged from the case, had
separated.  Clough v. Clough, 26 N. H. 24. The reason for mak-
ing the inquiry did not suspend either the power of inquiry, or the
power of rccommitment. For an immaterial reason, a proper
inquiry was made ; upon proper answers, the case was properly
recommitted; and by the correction of an undoubted and natural
mistake, justice was legally done. The recording of an erroneous
verdict, award, or judgment does not necessarily render all its
errors incurable; and the separation of jurors, referees, or other

judges, does not necessarily disable them to undo the injustice of
such a mistake as the jury fell into in this case.

Ezception overruled.

CLARK, J., did not sit: Broperrr, J., dissented: the others
concurred.

KiexwARD v. KENNARD.

A copy of a will executed and proved according to the laws of another
state may be filed here with a copy of its probate, and will then have
the same effect in the disposition of property both real and personal
situated in this ‘state as though it had been executed and proved ac-
cording to the laws of this state. .

The testimony of a lawyer of another state is admissible to prove the
laws of that state.

It is the present right of future enjoyment whenever the possession be-
comes vacant, and not the certainty that the possession will become
vacant before the estate limited in remainder determines, which distin-
guishes a vested from a contingent remainder. ’




